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Submission to the UN Human Rights Committee on
 Draft General Comment No. 38 on Article 22 of the ICCPR 
(Right to Freedom of Association)

1. Introduction 
The Carter Center is a not-for-profit, nongovernmental organization that has helped to improve life for people in more than 80 countries by resolving conflicts; advancing democracy, human rights, and economic opportunity; preventing diseases; and improving mental health care. The Carter Center was founded in 1982 by former U.S. President Jimmy Carter and his wife, Rosalynn, in partnership with Emory University to advance peace and health worldwide.  
The Carter Center’s Democracy Program works globally to promote democratic elections and governance consistent with human rights. The Center has observed more than 128 elections in over 40 countries since 1989, forging many of the techniques now common to the field. Recognizing that democratic transitions involve much more than elections, the Center also conducts long-term monitoring of political transitions and works to strengthen civil society organizations to support democratic governance. The Center’s election observation methodology is grounded in international human rights principles and supports assessing the credibility of elections against applicable international human rights obligations and standards for democratic elections, including the International Covenant on Civil and Political Rights (ICCPR). 
Through this work, the Center pioneered the development of obligations and standards for democratic elections and maintains a database of over 300 sources of international law related to human rights and elections. The contributions and inputs below are drawn from the Center experience and work on human rights and elections.
We welcome the Human Rights Committee’s decision at its 144th session to develop a General Comment on article 22 of the ICCPR and congratulate the Committee on the draft. The General Comment will be a valuable source of interpretation for the right to freedom of association.  
2. General Comments
The draft General Comment is comprehensive and covers key aspects of the right to freedom of association that are relevant to practice in the field. We particularly value the emphasis on the reinforcing links between the right to freedom of association and other rights (such as the right to peaceful assembly; the right to privacy, the right to participate in public affairs, freedom of conscience and others); the attention to the formal and informal components of the right to freedom of association; the recognition of the online dimensions of association; the clarification that restrictions or interferences with freedom of association pose increased negative impact on specific communities; the spotlight on the need for interpretations of article 22 to be cognizant of structural barriers; and the emphasis on both the negative and positive obligations of States. 
We offer overarching observations before providing specific suggestions in response to the call for comments. While the draft General Comment notes the interdependence between freedom of association and meaningful participation in public affairs under article 25, it could provide a stronger normative clarification on the foundational role freedom of association plays in public participation, particularly with reference to the rights to vote and to be elected. 
Elections are the primary means for actualizing the rights to vote and to be elected. Nonpartisan election observers work as human rights defenders and civil society actors to safeguard the integrity of election processes, providing transparency and independent information about elections for key international and local audiences. The right to freedom of association is central to this endeavor. As several of the specific comments suggested below illustrate, providing a stronger clarification on the links between freedom of association and the rights to vote and to be elected can provide an important basis for reflecting key elements of genuine elections and the practice of election observation in relevant paragraphs across the General Comment. 
3. Specific Comments for Consideration 
Paragraph 2
The reference to article 25 is important. Nonetheless, the paragraph could provide normatively that the right to freedom of association is a precondition for genuine electoral competition, including the rights to vote and to be elected as contained in article 25. 
Suggested addition: article 22 should be understood as protecting the associational infrastructure required for participation in public affairs and genuine elections, including candidate nomination, political party organization, campaign activities, voter mobilization, election observation, civic education, and peaceful challenges to electoral processes and outcomes.
Paragraphs 8 and 12
We support the express recognition of political parties as “associations” within the purview of article 22, even though the article does not name them expressly. However, electoral processes and competitions are often not limited to traditional political parties. They include independent candidate networks, party alliances, coalitions, referendum campaign groups, and others. The paragraphs can be strengthened by expressly stating that the concept of “association” under article 22 includes political parties and independent or unregistered political groups or networks.
Suggested addition: that the concept of “association” includes political parties, independent candidate support networks, and referendum campaign groups regardless of national legal definitions or qualifications.
Paragraph 9 
The paragraph rightly affirms that article 22 applies to everyone and recognizes that interference with, or restrictions on, the right to freedom of association disproportionately affect certain groups or communities. It further affirms that article 22 should therefore be interpreted with due consideration to the structural barriers these groups face. However, we believe that the reference to “members of political parties, especially when they are in opposition to the Government” among the groups listed could be further clarified to include political aspirants and political groups that are not affiliated with a political party. 
This will reflect a stronger alignment with paragraphs 7, 13, and 18 of the draft General Comment, which rightly states that the right to freedom of association implies that individuals can choose to exercise their collective activities as part of a formal organization, an informal association or to not associate. In our experience, unregistered political groups or associations, such as independent political aspirants or candidates and their networks, are often negatively impacted by restrictions or structural barriers to the right of freedom of association. This is a common challenge in situations where political party membership is required to stand for or contest elections.  
Suggested addition: independent political aspirants or candidates who are not members of a registered political party should be expressly included in the list of particularly affected individuals.
Paragraph 10
We appreciate the clarification that the right to freedom of association is not limited to activities, programs and discourses that align with governments or the majority but rather extends to those that challenge governments or the views of the majority. However, we believe that the paragraph should expressly reference “election observation.” This will be in addition to “human rights, the denunciation of corruption and other politically sensitive issues.” 
Election observation plays a uniquely important role in democratic societies, safeguarding election credibility as well as promoting transparency and accountability in electoral processes. Moreover, the growing recognition of election observers as human rights defenders by international bodies and mechanisms demonstrates that election observation should be named explicitly.
Suggested addition in bold: “The right to freedom of association applies also to ideas, activities and actions that might be seen as controversial, dissent or disruptive, including human rights, [election observation], the denunciation of corruption and other politically sensitive issues.”
Paragraph 11
In view of the growing incidents of internet shutdowns during election processes, we recommend further clarification to the paragraph. The paragraph correctly references the example of internet shutdowns as a means for undermining the right to freedom of association. This is especially problematic during elections, where internet shutdowns and disruptions are increasingly used to control online associational activities and information flows.
Suggested addition in bold: “For example, digital surveillance, Internet shutdowns, [including during critical instances such as elections], the lack of access to digital tools, online transnational repression and unduly restrictive monitoring of social media and websites have a chilling effect on the exercise of freedom of association.”
Paragraph 14
We welcome the clarification that art. 22 guarantees the ability for associations to carry out their activities freely. We also welcome the specific examples noted in the paragraph: namely the right to access and use funding and other material resources, including from outside State parties without fear of been labelled threats to national security or foreign agents. Nevertheless, the paragraph could go a step further by explicitly mentioning civil society organizations. Restrictive funding limitations, undue administrative burdens, arbitrary de-registration or accreditation denials (in the case of nonpartisan election observation) justified on grounds of national security or protections against foreign agents disproportionately target or affect civil society organizations (including those conducting nonpartisan election observation) and non-governmental organizations that work to promote human rights, as well as transparent and accountable governance.
Suggested addition: similar to paragraph 10, civil society organizations, non-governmental organizations and other associations conducting human rights, election observation, anti-corruption activities and politically sensitive activities and ideas should be explicitly included in the paragraph.  
Paragraph 30 
The paragraph correctly stresses that States must refrain from restricting the right to freedom of association as part of their negative obligations under the ICCPR. It also enumerates a wide range of specific measures that are prohibited to safeguard the right to freedom of association. While we welcome these measures, including performing surveillance on the activities of organizations, we believe they should include measures that undermine the right to privacy of members of associations. Advancements in technology have been accompanied by an increased capacity of governments and state agents to obtain and store a wide range of sensitive information and data of individuals and organizations. While these can be used for legitimate purposes such developing registration databases, implementing welfare schemes or conducting elections, arbitrary use of personal information of members of an association can undermine freedom of association. 
Suggested addition: unlawful access and use of personal or private data and information of members of associations should be included in the list. 
Paragraph 37
The paragraph is well conceived and rightly recognizes the role of private businesses in view of the nexus between growing online communications and activities on one hand and the right to freedom of association on the other hand. However, the paragraph could provide further guidance on the role of States in relation to business enterprises beyond adopting measures to ensure that businesses conduct human rights due diligence assessments and address instances of human rights violations. We believe the paragraph should explicitly refer to the need for States to adopt measures that ensure business enterprises adhere to the UN Guiding Principles on Business and Human Rights, and the standards for transparency and accountability it provides. 
In the context of elections, content moderation bodies, digital technology and social media companies hold extensive power over the information environment around electoral competitions, with the effect that online associational activities can be significantly influenced by their action or inaction. Businesses should be transparent in their content management policies and practices and should make their policies and compliant mechanisms available to users. 
Suggested addition: As part of their obligations to protect against human rights abuses within their territories, States should ensure that private businesses adhere to standards of transparency and accountability, including those contained in the Guiding Principles on Business and Human Rights.  

Paragraphs 39 and 40
The availability of remedies is central to protecting the right to freedom of association. We welcome the clarification that remedies must be effective, should not impose undue restrictions on the individuals concerned, and that reparations must be tailored towards the situation of the rights holder. However, it is necessary for the paragraph to further specify that for remedies to be effective they must be timely. This is particularly important in the context of elections where remedies must be sensitive to the electoral calendar to ensure public confidence in the process and outcomes. 
In the instance of political parties referenced in the paragraph, arbitrary denial of registration, deregistration, bans or other violations that occur during an election cycle may only be effectively redressed if remedies are applied prior to the conduct of the elections. 
Suggested addition: Remedies for violations affecting electoral associations must be prompt, accessible, independent, and capable of preventing irreversible exclusion from the political competition or electoral process. Procedural rules should not be applied in a manner that prevents parties, candidates, or civic associations from obtaining timely relief.
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