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I. INTRODUCTION AND STANDING OF THE SUBMITTING ORGANISATIONS
The Fédération Étudiante des Droits de l'Homme (FEDH) is a France-based student human rights organisation that supports the international advocacy of Tamil diaspora and homeland civil society before United Nations human rights mechanisms. FEDH submits these comments in partnership with the Associations des Étudiants Tamouls du Nord et de l'Est du Sri Lanka, a network of Eelam Tamil student associations organising in the Northern and Eastern Provinces of Sri Lanka, a territory that has remained under sustained military occupation and demographic engineering since the end of the armed conflict in May 2009.
Both organisations welcome the opportunity to comment on Draft General Comment No. 38 on article 22 of the International Covenant on Civil and Political Rights, adopted on first reading at the Committee's 145th session in March 2026. We commend the Committee for undertaking to clarify the content and scope of the right to freedom of association in a comprehensive manner, including its application to digital civic space, trade union rights, and states of emergency. We write, however, from the specific and largely unaddressed vantage point of a national, linguistic and religious minority whose associational life is organised under conditions of prolonged military administration in what is nominally peacetime.
For the Eelam Tamil population of the North-East, the everyday exercise of the right to freedom of association — whether through student unions, associations of families of the forcibly disappeared, cultural and commemorative bodies, or diaspora organisations abroad — takes place under an occupation architecture that has outlived the conflict that produced it: High Security Zones and military-administered land, a permanent security apparatus embedded in civilian life, continued reliance on the Prevention of Terrorism Act (PTA) and its successor legislation, and, for the diaspora, transnational surveillance and proscription. These comments seek to ensure that the final text of General Comment No. 38 speaks directly and explicitly to this reality, rather than leaving it to be inferred from generic language on minorities or emergencies.
These comments draw on the direct experience of Tamil student associations organising on university campuses in the Northern and Eastern Provinces, and on the accumulated advocacy record of Tamil diaspora civil society before the Human Rights Council, the special procedures and other treaty bodies. They are offered in a constructive spirit, in support of a general comment that we consider, on the whole, to be a significant and welcome contribution to the interpretation of article 22, and that could be made still stronger by more explicit engagement with the situation of communities living under sustained, undeclared militarised governance.
II. PRELIMINARY OBSERVATION: AN ABSENT CATEGORY — ASSOCIATION UNDER SUSTAINED MILITARY OCCUPATION AND POST-CONFLICT MILITARISED GOVERNANCE
The draft General Comment engages carefully with several recognised contexts in which freedom of association is under strain: states of emergency (paras. 52–56), armed conflict and occupation (para. 52), and the situation of marginalised and disadvantaged groups (para. 9). What is missing is any sustained treatment of a fourth and distinct context: territories that remain under de facto military administration for years or decades after the cessation of active hostilities, without any formal state of emergency and without any derogation notified under article 4. Sri Lanka's North-East is the paradigmatic example. There has been no declared emergency since 2011 and no derogation under article 4 has been notified in relation to the Northern and Eastern Provinces since the end of the war. Yet the United Nations' own human rights reporting on Sri Lanka has repeatedly found that the surveillance apparatus in the north and east has remained largely intact, operating with minimal civilian oversight and producing continued patterns of intimidation and harassment directed at community leaders, civil society actors and, in particular, families of the forcibly disappeared.
This is a governance model that produces the same chilling effects on associational life as a declared emergency — pervasive military presence at community and university level, informal surveillance of meetings, and routine questioning of members of associations by intelligence personnel — while remaining formally outside the article 4 framework that the draft addresses. Because the draft's discussion of emergencies and occupation is framed principally around declared, time-bound and reviewable measures, it risks leaving States free of scrutiny for precisely the kind of open-ended, undeclared militarisation that is most corrosive of freedom of association in the long run. We return to this gap in section III.H below and propose specific textual additions to close it.
III. COMMENTS ON SPECIFIC SECTIONS AND PARAGRAPHS OF THE DRAFT
A. Paragraph 9 — the enumeration of marginalised and disadvantaged groups should name populations under occupation and militarised governance
Paragraph 9 lists categories of persons for whom restrictions on freedom of association may have a differentiated and heightened impact, including women, Indigenous Peoples, persons living in rural or remote areas, and members of political parties in opposition. This list, while valuable, does not name populations living under military occupation, prolonged militarised administration, or contexts of demographic alteration of their home territory — despite the fact that these are precisely the conditions under which associational life is most structurally constrained. Eelam Tamil student associations in the North-East report that the presence of military-run "civil affairs" units embedded in community life, on and around university campuses, has a direct and continuous chilling effect on the willingness of students to form, join or lead associations, distinct from and additional to the barriers facing rural or remote populations generally.
We recommend that paragraph 9 be amended to add, among the enumerated categories: "populations residing in territories under prolonged military administration, occupation or demographic alteration; and relatives of victims of enforced disappearance and their associations." This would align the general comment with the Committee's own concluding observations practice, which has repeatedly addressed the situation of Tamil civil society and families of the disappeared in the north and east of Sri Lanka.
B. Paragraphs 10–11 — protection of disfavoured, commemorative and digitally organised associations
Paragraph 10 rightly affirms that freedom of association extends to activities and discourses that are controversial, dissenting or disruptive from the point of view of the Government or the majority population, including advocacy that a Government considers politically sensitive. We welcome this language, which is directly relevant to Eelam Tamil commemorative and political associations. Organisations that organise the annual Tamil Heroes' Day (Maaveerar Naal) or other forms of collective remembrance of the war have repeatedly been treated as security threats and their members interrogated, notwithstanding the peaceful and non-violent character of these activities. We recommend that paragraph 10 include an explicit reference to commemorative and memorialisation associations as a category of association that a Government or majority population may view unfavourably but that nonetheless falls squarely within the protection of article 22.
Paragraph 11 correctly extends article 22 to online and digital associational activity and notes the chilling effect of surveillance and restrictive monitoring of social media. We ask the Committee to note, as an illustrative example, legislation such as Sri Lanka's Online Safety Act and its proposed successor counter-terrorism legislation, which criminalise broadly defined categories of online content — including documentation of military checkpoints or deployments — in a manner that disproportionately exposes civil society and student associations that document ongoing militarisation in their own communities.
C. Paragraphs 12–14 — the scope of protected associations should expressly name student and youth associations, and associations of the families of the disappeared
The list of associations in paragraph 12 (political parties, non-governmental organisations, trade unions, professional associations, and so on) does not expressly mention student or youth associations, notwithstanding that these are frequently the first target of restriction in militarised or authoritarian contexts because of their role in generating new generations of civic leadership. University student unions in the Northern Province operate under close and continuous monitoring, and student leaders are disproportionately subject to questioning under counter-terrorism legislation. We recommend that paragraph 12 be amended to add "student and youth associations, including university and school-based unions" to the illustrative list, with an accompanying footnote acknowledging their particular exposure to restriction in conflict-affected and post-conflict settings.
Relatedly, we welcome the Committee's broader recognition, at paragraph 14, that article 22 covers the whole life cycle of an association, including its right to document, preserve and access its own archives. This is of direct relevance to associations of families of the forcibly disappeared, whose central purpose is often the preservation of testimony, photographs and records relating to disappeared relatives in the face of active State efforts — including surveillance, harassment and, at times, destruction of memorial sites — to suppress that record. We recommend that paragraph 14 expressly note that this archival right encompasses memorial sites and physical commemorative structures maintained by associations of victims and their families.
D. Paragraphs 29–32 — territorial and extraterritorial obligations should address occupation, effective control short of formal annexation, and diaspora associations
Paragraph 29 rightly affirms that the Covenant applies to the whole territory of a State Party, including non-self-governing and overseas territories, and extends extraterritorially wherever a State Party exercises effective control. We ask the Committee to clarify, in this section, that "effective control" for the purposes of article 22 is not limited to situations of formal military occupation of foreign territory, but also encompasses a State Party's own militarised administration of parts of its own territory populated predominantly by a national, ethnic, linguistic or religious minority, where that administration departs materially from the State's ordinary system of civilian governance elsewhere in the country. Without this clarification, States may argue that because the territory in question is formally their own, the occupation-related jurisprudence referenced in the draft has no application — an argument that has in practice been advanced to deflect scrutiny of the continued militarisation of the Sri Lankan North-East.
Paragraph 32 rightly recognises that article 22 prohibits States Parties from harassing, intimidating or cyber-repressing journalists, human rights defenders and others living abroad. We ask that this paragraph be strengthened with an explicit reference to the proscription, terrorist-designation or financial blacklisting of diaspora associations that advocate for self-determination, accountability or minority rights, where such designations are used to criminalise ordinary diaspora organisational activity — including cultural events, remittances to community associations, and participation in international advocacy — rather than to address any genuine and demonstrated security threat. Tamil diaspora organisations in France, Canada, the United Kingdom and Australia have documented patterns of monitoring, informant recruitment and diplomatic pressure emanating from Sri Lankan state agents, aimed at deterring participation in lawful associational activity abroad. This is precisely the kind of transnational repression that paragraph 32, read together with paragraph 36 on third-State harassment, is well placed to address if made more explicit.
E. Paragraph 30 — the list of prohibited measures should be expanded
Paragraph 30 provides a valuable, non-exhaustive list of measures that breach the negative obligation to respect freedom of association. We recommend the addition of the following, each grounded in the lived experience of Eelam Tamil associations:
1. Land appropriation, resettlement and demographic alteration of a minority's home territory that erodes the community base on which local associations depend, including the conversion of land previously used by associations or religious and cultural bodies to military or state use;
1. Continuous, low-level military or intelligence presence in community and university life — distinct from discrete acts of surveillance — that has the cumulative effect of deterring the formation and functioning of associations, including student unions;
1. The use of permanent or semi-permanent counter-terrorism legislation, formally of general application, that in practice and in enforcement pattern is directed overwhelmingly against the associations of a single minority community;
1. Obstruction of memorial ceremonies, destruction or appropriation of memorial sites, and the harassment of associations of victims' families engaged in commemorative or truth-seeking activity.
These additions would give practical texture to the Committee's existing, more abstract recognition (paragraph 34) that cumulative and indirect measures can breach article 22 even where no single act is decisive in isolation — a principle of central importance to communities whose associational space is narrowed gradually rather than through a single dramatic act of repression.
F. Paragraphs 35 and 38 — positive obligations toward minority and occupied communities
Paragraph 35 requires States to address hostile actions, discourses and narratives directed at associations, including online, particularly where an association's focus is considered controversial by the majority population. We recommend that this paragraph explicitly include hostile state-sponsored or settler narratives that frame minority associations — including student, cultural and commemorative associations — as inherently separatist or as fronts for proscribed armed groups, since such narratives are frequently used to justify both official restriction and unofficial harassment.
Paragraph 38 already gestures, briefly, toward organisations operating in occupied territories as a context that may require adapted measures. We welcome this but recommend it be developed into a substantive discussion, cross-referenced with section VI, given that occupation and prolonged militarisation are recurring rather than exceptional features of the global associational landscape.
G. Section VII — relationship with other legal regimes: self-determination
We note that paragraph 2 of the draft already recognises that the full realisation of the right to freedom of association is instrumental for the exercise of the right to self-determination, including for the effective participation of minorities in decisions affecting them. We recommend that this connection be revisited in section VII, so that the general comment recognises explicitly that associations pursuing the peaceful, political advocacy of a minority's right to self-determination — including its external dimension — fall within the scope of article 22 and cannot, without more, be treated as inherently illegitimate or as evidence of a threat to national security for the purposes of the restrictions permitted under article 22(2).
H. Section VI (paras. 52–56) — closing the gap between declared emergencies and undeclared, protracted militarisation
As set out in section II above, the draft's treatment of states of emergency, armed conflict and occupation is centred on declared, time-bound and formally reviewable measures under article 4. We recommend that the Committee add a new paragraph to section VI recognising that States Parties cannot avoid the heightened scrutiny attaching to emergency and occupation contexts simply by declining to declare a formal state of emergency or notify a derogation, where the substantive features of militarised governance — permanent security legislation, continuous military or intelligence presence in civilian and associational life, and restrictions on movement, land use or registration tied to security designations — persist for a protracted period after the cessation of active hostilities. Such a paragraph would make clear that the obligations set out in sections IV and V of the general comment apply with full force to these situations, and that the absence of a formal derogation cannot be relied upon by a State Party as evidence that ordinary, non-emergency standards are being applied.
This addition is consistent with the Committee's own concluding observations practice on Sri Lanka and with the Human Rights Council's continued renewal, most recently in 2025, of international evidence-gathering and reporting on the country precisely because domestic mechanisms have not delivered accountability or a genuine normalisation of civilian governance in the former conflict zones.
We further note that legal aid associations and lawyers representing individuals detained under permanent counter-terrorism legislation face particular exposure in these contexts, including professional harassment and, at times, informal pressure not to accept politically sensitive cases. Paragraph 30 already recognises, in general terms, that criminalising legal aid associations is incompatible with article 22. We ask that section VI make explicit that this protection applies with particular force in protracted, undeclared militarised settings, where access to independent legal assistance is often the only remaining safeguard against arbitrary detention, and where associations of lawyers therefore play a role functionally equivalent to that of associations operating under a formally declared emergency.
I. Paragraph 60 — retrogression should expressly cover the reversal of post-conflict normalisation commitments
Paragraph 60 prohibits retrogressive measures and new barriers to the enjoyment of freedom of association. We recommend that this paragraph note, as a specific application, that where a State Party has made public commitments — including before the Human Rights Council or other international bodies — to repeal permanent security legislation, demilitarise formerly conflict-affected areas, or otherwise normalise civic space, the failure to implement such commitments over a period of years, or the enactment of replacement legislation that preserves the substantive features of the law it purports to reform, itself constitutes a form of retrogression subject to the safeguards set out in this section.
IV. SUMMARY OF PROPOSED TEXTUAL AMENDMENTS
For ease of reference, the amendments proposed above are summarised here in the order of the paragraphs of the draft to which they relate.
1. Paragraph 9: add populations under prolonged military administration, occupation or demographic alteration, and relatives of the forcibly disappeared and their associations, to the enumerated categories of persons facing heightened impact.
1. Paragraph 10: add commemorative and memorialisation associations as an illustration of association activity that may be viewed unfavourably by government or majority opinion but remains protected.
1. Paragraph 11: add an illustrative reference to counter-terrorism and "online safety" legislation that criminalises documentation of militarisation by civil society.
1. Paragraph 12: add student and youth associations, including university and school-based unions, to the illustrative list of protected associations.
1. Paragraph 14: clarify that the archival right recognised in this paragraph extends to memorial sites and commemorative structures maintained by victims' associations.
1. Paragraphs 29 and 32: clarify that "effective control" includes a State's own militarised administration of minority-populated territory, and add explicit language on proscription and terrorist-designation of diaspora associations as a form of transnational repression.
1. Paragraph 30: expand the list of prohibited measures to include land appropriation and demographic alteration eroding an association's community base, continuous low-level military and intelligence presence in community and university life, misuse of permanent counter-terrorism legislation against a single minority's associations, and obstruction or destruction of memorial sites.
1. Paragraph 35: add hostile state or settler narratives framing minority associations as inherently separatist as an example of hostile discourse requiring a State response.
1. Paragraph 38: develop the existing brief reference to organisations in occupied territories into a substantive discussion cross-referenced with section VI.
1. Section VII: recognise explicitly that peaceful advocacy of a minority's right to self-determination by an association falls within the scope of article 22.
1. Section VI: add a new paragraph clarifying that the heightened scrutiny applicable to emergencies and occupation extends to undeclared, protracted militarised governance that persists without formal derogation.
1. Paragraph 60: clarify that failure to implement, or hollow replacement of, publicly announced commitments to demilitarise and normalise civic space constitutes retrogression.
V. CONCLUSION
FEDH and the Associations des Étudiants Tamouls du Nord et de l'Est du Sri Lanka welcome the Committee's ambition, reflected throughout the draft, to produce a general comment on article 22 that is responsive to contemporary and evolving threats to associational life, including digital surveillance, transnational repression and the misuse of counter-terrorism and "foreign agent" legislation. We respectfully submit that the general comment will be strengthened, and its protective value for populations such as the Eelam Tamil community substantially increased, by the explicit recognition of prolonged, undeclared militarised governance as a distinct context requiring the same rigour of scrutiny that the draft already applies to declared emergencies and formal occupation. We remain available to provide further information, including documented case examples, to assist the Committee's second reading of Draft General Comment No. 38, and thank the Committee for the opportunity to contribute to this important standard-setting process.
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