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ARTICLE 19 Comments on Draft General Comment No. 38 on Article 22 of the International Covenant on Civil and Political Rights

July 2026


1. ARTICLE 19 welcomes the opportunity to input and provide comments on the draft General Comment No. 38 on Article 22 of the International Covenant on Civil and Political Rights (ICCPR). ARTICLE 19 works for a world where all people everywhere can freely express themselves and actively engage in public life without fear of discrimination. We consider the rights to freedom of expression and freedom of association as interrelated and interdependent. 

2. Overall, we find that the draft is strong and addresses many key challenges facing the exercise of these mutually reinforcing rights. Our submission focuses on the growing use of ‘foreign agent’ laws, as well as similar restrictive legislation and regulatory regimes under the guise of national security, and encourages strengthening guidance on these issues in the draft. 

‘Foreign agent’ laws

3. We appreciate that the Human Rights Committee has addressed the use of ‘foreign agent’ laws and similar legislation in the draft. We welcome the recognition in paragraph 14 that the right to association covers the right to seek, receive, and expend funding and other material resources from abroad without the risk of being labelled a ‘foreign agent’ or a threat to national security. We also welcome the emphasis in paragraph 49 that the invocation of ‘foreign agent’ or similar laws is not a legitimate goal for restricting the right to freedom of association. However, we recommend elaborating further on the growing use of these laws throughout the text given their devasting effects on the rights to freedom of association and freedom of expression.

4. [bookmark: _Int_foPqb1im]We note the trend of increased State control over the legitimate operations of civil society under the guises of ‘national security’, ‘public order’, or ill-defined ‘transparency’. Within this trend, a particular subset of measures are presented as responses to malign foreign influence or interference. In recent years, legislative measures, including those that might be bundled under the umbrella term of ‘foreign agent’ laws, have been proposed, enacted, or made more restrictive in numerous countries and regions: Bosnia and Herzegovina, China, Georgia, Hungary, Kyrgyzstan, Russia, Slovakia, Türkiye, etc. In practice, the purpose and effect of these regulations is to prevent civil society, human rights defenders, and other actors from expressing dissent and political opposition.  

5. The following examples are intended to illustrate this broader global trend and the recurring human rights concerns it presents, rather than to provide an exhaustive survey of national legislation:

· Georgia is among most recent examples of countries having successfully passed a ‘foreign agent’ style law. In commenting on the legislation, which follows the now typical model of onerous registration and reporting requirements for associations coupled with significant fines, the Venice Commission of the Council of Europe concluded that it enabled “persistent and stigmatising obstacles concentrated in the hands of the state” which “with no doubt complicate and threaten the effective operation and existence of the organisations concerned”.[endnoteRef:1] The Venice Commission found the law incompatible with the rights to freedom of expression, freedom of association, and privacy, noting the breach of all elements of the three-tier test: legality, legitimacy, necessity, and proportionality. In addition, creating discriminatory approaches to regulating the activities of associations based on the origin of their funding was found to be in violation of the principle of non-discrimination under Article 14 of the European Convention of Human Rights.  [1:  Venice Commission, Urgent Opinion on the Law on Transparency of Foreign Influence in Georgia, 21 May 2024, Opinion No. 1190/2024, paras 96-97, available at: https://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-PI(2024)013-e ] 


· In Russia, the scope of ‘foreign agent’ legislation has expanded over time, both by adding new regulatory requirements, harshening sanctions, and extending its application to new categories of organisations and individuals. Since 2012, the applicability of the ‘foreign agent’ legislative regime, initially aimed at non-governmental organisations (NGOs), extended to journalists, lawyers and, most recently, those who report on problems in the military and security services.[endnoteRef:2] The Organization for Security and Co-operation in Europe (OSCE) Representative on Freedom of the Media expressed her concerns at this ongoing expansion, noting that the practice of Russian authorities designating media outlets and journalists as foreign agents “imposes excessive burdens upon media organisations and individuals, and, by stigmatising them, exerts a dangerous chilling effect on their work”.[endnoteRef:3] All in all, the practice of designating as foreign agents and subsequently persecuting those organisations and individuals who are critical of the government has become a clear pattern. [2:  Order of the Federal Security Service of the Russian Federation of 28 September 2021 No. 379 "On approval of the List of information in the field of military, military-technical activities of the Russian Federation, which, when received by a foreign state, its state bodies, an international or foreign organisation, foreign citizens or stateless persons can be used against the security of the Russian Federation, available at: http://publication.pravo.gov.ru/Document/View/0001202109300048?index=2&rangeSize=1]  [3:  Organisation for Security and Co-operation in Europe, OSCE Media Freedom Representative expresses grave concern about dangerous effects of ‘foreign agent’ legislation on media freedom in Russia (24 August 2021), available at: https://www.osce.org/representative-on-freedom-of-media/496291   ] 


· In the European Union (EU), a proposal of a directive on interest representation services on behalf of third countries recently emerged.[endnoteRef:4] While the draft is less restrictive than more extreme ‘foreign agent’ style laws, it would still have negative impacts on freedoms of association and expression in the EU. Although the draft has improved during the legislative process, it is bound to create unnecessary administrative burdens for NGOs operating in the EU, leading to difficulties with attracting and receiving funding and stigmatising civil society. If adopted, the Directive is likely to create a chilling effect on the ability of NGOs to engage with non-EU State donors, limiting their funding opportunities and potentially stifling criticism of EU policy. Importantly, the proposal fails to tackle the root of the problem of legitimately problematic foreign interference, as it focuses on already transparent civil society organisations rather than covert influence in policymaking. The focus should be put on foreign State influence operations, rather than lawful activities of NGOs, which may or may not receive funding from outside the EU. The legitimate concerns of unlawful activity should be addressed by applying existing legislation and law enforcement frameworks, particularly laws on money laundering, espionage, tax evasion, political lobbying, and electoral integrity. [4:  ARTICLE 19, ‘EU: Scrap problematic draft of 'foreign influence' directive’, 16 July 2024, available at: https://www.article19.org/resources/eu-scrap-problematic-draft-of-foreign-influence-directive/ ] 


· There are similar restrictions in other global regions, including in the Americas. In particular, the Inter American Commission on Human Rights (IACHR) commented on the Nicaraguan Foreign Agents Law as aiming to  “silence individuals and organizations who are deemed to oppose the Nicaraguan government and to prevent the exercise of civil liberties, including freedom of expression and association”.[endnoteRef:5] In April 2021, the Inter American Association of Press referred to a proliferation of legislation or rhetoric in the Americas aiming to stifle the work of journalists and civil society organisations defending freedom of expression and human rights in general under the guise of putting an end to foreign interference in countries like Bolivia, Cuba, Ecuador, Mexico, Nicaragua, Mexico, and Venezuela.[endnoteRef:6] [5:  The IACHR also noted that “This act is being implemented alongside others that have recently been passed and that are also a source of concern for the IACHR. The Commission believes that these pieces of legislation (the Special Cybercrime Act, the Act to Defend the Rights of the People, and the Reform of the Code of Criminal Procedure) all seek to scare Nicaraguans, with a view to restricting freedom of expression, in violation of inter-American human rights standards”. See OAS, ‘IACHR Rejects Nicaragua’s Foreign Agents Act and Calls on the State to Repeal It’, 26 February 2021, available at: http://www.oas.org/en/IACHR/jsForm/?File=/en/iachr/media_center/PReleases/2021/043.asp   ]  [6:  Inter American Press Association, ‘Non-interference and freedom of association - Resolution of the IAPA Midyear Meeting’, 20-23 April 2021, available at: https://en.sipiapa.org/notas/1214528-non-interference-and-freedom-of-association   ] 


· In many instances, States may draw a comparison to the United States’ Foreign Agents Registration Act (FARA) in an attempt to justify their own adoption of similar measures. While we do not engage in a detailed analysis of that framework here, we do observe that the FARA’s vague wording leaves it ambiguous as to its breadth and unpredictable application, which has been criticised.[endnoteRef:7] Additionally, and importantly, many of the ‘foreign agent’ laws in other countries, such as Russia, go beyond the already-broad US approach, which at least requires establishing an ‘agency’ relationship between an individual or entity and a foreign ‘principal’ and has some limited carve-outs.[endnoteRef:8] [7:  See e.g., ARTICLE 19, ‘Requiring media to register as ‘foreign agents’ poses threat to free speech’, 17 November 2017, available at: https://www.article19.org/resources/requiring-media-register-foreign-agents-poses-threat-free-speech/; Nick Robinson, ‘Fixing the FARA Mess’, Just Security, 16 March 2022, available at: https://www.justsecurity.org/80690/fixing-the-fara-mess/]  [8:  Samantha Laufer, ‘A Difference in Approach: Comparing the US Foreign Agents Registration Act with Other Laws Targeting Internationally Funded Civil Society’, International Journal of Not-for-Profit Law, Vol. 19 No. 1, April 2017, available at: https://www.icnl.org/resources/research/ijnl/a-difference-in-approach-comparing-the-us-foreign-agents-registration-act-with-other-laws-targeting-internationally-funded-civil-society ] 


· The Australian Foreign Influence Transparency Scheme (FITS), like the FARA, requires the establishment of an agency relationship with a foreign principal, and generally exempts not-for-profit organisations from its scope, thus alleviating its adverse effect on freedoms of association and expression.[endnoteRef:9] However, even this narrower foreign influence law raises human rights concerns due to the stigmatisation of entities it covers by requiring the labelling of their materials as ‘foreign-related’. Like the FARA, Australia’s FITS has been criticised for selective and discretionary application and was accused of having specific ‘intended targets’ at the stage of formulating the legislation.[endnoteRef:10] [9:  Australia, Foreign Influence Transparency Scheme Act 2018, No. 63, including amendments of 2 November 2023, available at: https://www.legislation.gov.au/C2018A00063/latest/text ]  [10:  See Alemanno, Alberto and Sames, Felix, ‘Foreign Influence Legislations: A Comparative Analysis and Critical Evaluation’, 14 December 2023, available at: https://ssrn.com/abstract=4664891  ] 


6. We encourage the Committee to elaborate on the guidance on ‘foreign agent’ and related laws already included in paragraphs 14 and 49. In particular, we invite the Committee to expand on the existing commentary on the unacceptability of imposing additional regulatory requirements (registration, labelling, reporting, etc.) on civil society organisations by virtue of ill-defined connection to a foreign state or other foreign actors. 

7. We also encourage the Committee to definitively delineate legitimate protections against foreign interference from broad legislative measures of general application that target normal civil society operations. In this vein, we encourage the inclusion of specific examples of human rights-compliant measures to address legitimate concerns of illegal foreign interference without producing chilling effect on fundamental freedoms. 
 
Other emerging restrictions

8. The General Comment should provide further guidance on other types of stigmatising labels imposed on associations with disingenuous or vague objectives beyond the specific designation of ‘foreign agent’, such as the status of ‘undesirables’ or ‘extremists’, as already touched upon in paragraph 44. 

9. Russia’s ‘undesirable status’ for organisations, a formal legal status that effectively prohibits the activities of an association in the country and exposes individuals who participate in or support those activities to administrative or criminal liability. This status was also imposed on ARTICLE 19.[endnoteRef:11]  [11:  ARTICLE 19, ‘Russia: ARTICLE 19’s 'undesirable' status is only about silencing Russians’, 15 February 2024, available at: https://www.article19.org/resources/russia-article-19s-undesirable-status-is-about-silencing-russians/ ] 


10. In other States, there have been attempts to limit the types of activities or policy areas that civil society associations are allowed to cover. A notable example thereof is Hungary’s ‘STOP Soros’ legislative package that aimed to prohibit associations to conduct certain types of activities related to asylum and refugee rights.[endnoteRef:12]  [12:  ARTICLE 19, ‘European Court of Human Rights: Hungarian anti-immigration law restricts NGOs’, 3 September 2024, available at: https://www.article19.org/resources/european-court-of-human-rights-hungarian-anti-immigration-law-restricts-ngos/  ] 


11. We encourage the Committee to supplement the reference to ‘undesirables’ and other designations in paragraph 44. In particular, it is important to highlight not only the disproportionate and overbroad nature of specific restrictions associated with these designations, but also recognise that the designation itself is stigmatising to the association and its members. Moreover, it should highlight the chilling effect both on those who already bear such designations and other civil society actors at risk of being perceived as associated with them. 

12. We also believe that it would be important to reaffirm the fundamental principle of the free choice of objectives and activities by associations. In particular, legislation pertaining to associations should not restrict or dictate the objectives and spheres of activities that associations must or cannot undertake, beyond those that are incompatible with international human rights standards.

Dissolution of Associations

13. Beyond the tightening control over the legitimate activities of NGOs, some States have gone further with blanket prohibitions or dissolution of political parties and other organisations of political nature under the ill-defined guises of national security and public order, as already referenced in paragraph 19.
 
14. A drastic example thereof is the dissolution of all political parties and organisations of a political nature in Mali by an executive decree in 2025.[endnoteRef:13] The executive decree specifically prohibited the following actions: all meetings of the members of political parties and other organisations of a political nature; facilitating the work of political parties by providing premises for their meetings or other means of support; all fundraising, management, and administrative activities of political parties; and, more broadly, the conduct of ‘any political activities’ by political parties and organisations of a political nature.  [13:  ARTICLE 19, ‘Dissolution of political parties in Mali’, 2025, available at: https://www.article19.org/wp-content/uploads/2025/12/FINALDissolution-of-political-parties-in-Mali9Dec2025-1.pdf ] 


15. Although the draft General Comment already reaffirms the exceptional character of any decision to dissolve or terminate an association in paragraph 19, this standard could be further elaborated, detailing both the procedural and materials safeguards for adopting such extreme measures. 
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