Draft General Comment No. 38 on Article 22 (on the right to freedom of association) of the International Covenant on Civil and Political Rights 

Comments submitted by Women in Informal Employment: Globalizing 
and Organizing (WIEGO)


WIEGO welcomes the invitation to comment on Draft General Comment No. 38 and would like to use the opportunity to draw the Human Rights Committee’s attention to the challenges and barriers workers in the informal economy face in exercising their right to freedom of association in the workplace, in particular their right to bargain collectively. While these are mentioned in the draft, we would urge the Committee to further elaborate on them in the General Comment.

Why is this issue important? 

The International Labour Organization (ILO) estimates that 2 billion workers—approximately 60% of the world’s workforce—are in the informal economy. Almost one billion (940 million) are own-account or self-employed workers (who do not have an employer and do not employ anyone).[footnoteRef:1] Out of necessity, they have found ways to earn a living, turning their homes and neighbourhoods into workplaces to meet their community’s needs. In this way, the informal economy provides essential livelihoods and supports poverty alleviation in both urban and rural areas. Work becomes informal when:  [1:  International Labour Organization. 2023. Women and men in the informal economy: A statistical update. Available at https://www.ilo.org/publications/women-and-men-informal-economy-statistical-update. ] 


· workers with a formal employment relationship are excluded, or inadequately protected, under labour law or the protections they are given are poorly enforced, as is often the case for domestic workers; 
· workers are formally treated as independent, but their conditions of work effectively make them employees, obscuring their employment relationship, as is often the case for platform workers and sub-contracted home-based workers; and 
· workers with no employment relationship fall completely outside the scope of labour law, as is often the case for street vendors and waste pickers. 

Much informal work occurs in informal enterprises, including unregistered businesses or households. But it can also be found in formal ones. 

Women, youth and migrants are disproportionately represented in the informal economy. Structural discrimination restricts marginalized groups’ access to formal employment, pushing many into the informal economy, where they face low wages, precarious conditions, and limited protections. Intersectional discrimination—on the basis of gender, race, ethnicity, age, disability, national origin, migration, economic or other status—exacerbate these challenges.

For the reasons outlined above, workers in the informal economy are effectively excluded from the scope of national labour laws, the primary legal framework for enforcing the right to freedom of association in the workplace in practice. This means they are unable to register their representative organisations, which take diverse forms—including associations, cooperatives, and mutual aid groups—as trade unions. The labour laws of most countries only recognize registered trade unions as representing social partners who are granted organizing rights and are entitled to engage in collective bargaining and participate in social dialogue, including tripartite structures. This exclusion severely limits the ability of workers in the informal economy to negotiate with those who determine their working conditions, participate meaningfully in policy discussions, and act collectively to defend their rights—without fear of surveillance, censorship, intimidation, or harassment.[footnoteRef:2]  [2:  Corkery, Allison and Marlese von Broembsen. 2026. “A Rights-based Approach to Formalization: Transformative Change through Collective Bargaining”. WIEGO Working Paper No.50. ] 


How could the General Comment address this issue?

Below, we outline three ways the Committee could consider revising the draft general comment in order to address these challenges, offering specific proposals for edits. 
First, recognize diverse forms of association as representative organizations of workers, affirming their status as social partners entitled to organizing rights, for the purposes of social dialogue and collective bargaining.
Specific edits to this end include:

· In paragraph 2, change “activities” to “collective rights” and add “and other representative workers organizations” after trade unions.  
· In paragraph 3, change “valuable tool” to “essential prerequisite” and add “including their rights to work and at work” after “environmental rights”. 
· In paragraph 26, change “forum” to “representative organization”. This highlights the specific role that trade unions and other representative workers organizations play in enabling workers in the informal economy to exercise their collective rights. 

Second, clarify that the right to form and join trade unions and other representative workers organizations applies to workers in the informal economy, including own account workers. 

Specific edits to this end include:

· In paragraph 20, change “which is a universal right and therefore fully applies to workers’ and to employers’ associations” to “which is a universal right and therefore fully applies to all workers”. This recognizes the individual, not the association, as the rights holder and focuses on workers, who make up the membership of trade unions.
· In paragraph 20, add “and Collective Bargaining Convention 1981 (No. 154)” to the list of relevant ILO conventions, which is important for workers in the informal economy as it recognizes non-union worker representatives.
· In paragraph 26, change “The right to freedom of association in the field of work encompasses all categories of workers, regardless of their form of employment, their formal or informal status, whether they are domestic or platform workers, or their migratory status” to “The right to freedom of association in the field of work encompasses all categories of workers, regardless of their status of employment, contractual form, occupational group, workplace, or migratory status”. The references from concluding observations could be grouped together in a footnote at the end of the sentence. This formulation is more inclusive in the categories of workers referred to and uses terminology consistent with international labour standards.   

Third, address specific barriers workers in the informal economy face in registering their associations as trade unions and, by extension, exercising their rights to bargain collectively and to strike. 

· After paragraph 26, add the following paragraph: While workers are free to form associations of their choosing, the labour laws of most countries generally only recognise registered trade unions as representing social partners who are entitled to engage in collective bargaining and participate in social dialogue, including tripartite structures. Workers in the informal economy – who make up an estimated 60% of the global workforce – are often unable to register their associations as trade unions in practice and may face retaliation when attempting to organize. This exclusion severely limits the ability of workers in the informal economy to participate meaningfully in workplace governance, specifically, as well as in public affairs, generally. As recognised by the ILO’s supervisory mechanisms, states must address institutional barriers that prevent workers in the informal economy registering their organizations as trade unions or otherwise gaining recognition as a social partner.[footnoteRef:3] This includes restrictive labour laws that only extend the right to form trade unions to workers in a standard employment relationship; trade union registration requirements that are incompatible with the reality of working in the informal economy, including high thresholds of representativity, rigid office-bearer rules, restrictive definitions of independence, and other onerous administrative requirements; and competition laws that prohibit self-employed workers from bargaining collectively. [3:  ILAW and WIEGO. 2024. ‘Applying International Labour Standards to the Informal Economy’. Informal Economy Series. Available at: https://www.ilawnetwork.com/issue-briefs-reports/.    ] 

WIEGO appreciates the Committee’s efforts to clarify the scope and content of article 22 through Draft General Comment No. 38. Strengthening the guidance on the application of freedom of association to workers in the informal economy would reflect the realities of work today and reinforce the universality of the rights protected under the Covenant. We hope these comments will assist the Committee in ensuring that the General Comment provides clear and practical guidance to States on their obligations to respect, protect and fulfil the freedom of association rights of all workers, without distinction. We remain available if there is anything it would be useful for us to clarify or elaborate on further. 
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