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Submission of the Department of Social Rights of the Council of Europe on the 

Draft general comment No. 38 on Article 22 (on the right to freedom of association) of the International Covenant on Civil and Political Rights


On behalf of the Council of Europe, the Department of Social Rights wishes to submit the following observations in response to the call for input from the United Nations Human Rights Committee on Draft General Comment No. 38 on Article 22 (right to freedom of association).
The European Social Charter, initially adopted in 1961 and subsequently revised in 1996, is the cornerstone of the Council of Europe’s legal framework for the protection of social rights; a framework that also comprises the European Convention on Human Rights. The Charter is currently ratified by 42 out of the 46 member States of the Council of Europe with 36 States being bound by the 1996 Revised Charter and 6 States still being bound by the 1961 Charter. The rights guaranteed by the Charter notably relate to employment, health, housing, education and social protection and welfare. The Charter further provides specific protection for a number of groups including young persons, employed women, families, persons with disabilities, older persons, migrants, refugees and stateless persons.
The Charter and its monitoring mechanism with the European Committee of Social Rights (ECSR) – the independent body set up by Article 25 of the 1961 European Social Charter to monitor the application of this treaty – conducting reporting and collective complaints procedures, have contributed significantly and visibly to the development of the protection of social rights in Council of Europe member States. 
Article 5 of the 1961 Charter and the 1996 Revised Charter guarantee the right to organise:
With a view to ensuring or promoting the freedom of workers and employers to form local, national or international organisations for the protection of their economic and social interests and to join those organisations, the States Parties undertake that national law shall not be such as to impair, nor shall it be so applied as to impair, this freedom. The extent to which the guarantees provided for in this article shall apply to the police shall be determined by national laws or regulations. The principle governing the application to the members of the armed forces of these guarantees and the extent to which they shall apply to persons in this category shall equally be determined by national laws or regulations.
This article sets out the principle that employers and workers have the right to form national or international associations, for the protection of their economic and social interests
The implementation of the first obligation requires the absence, in the law of each State Party, of any legislation or regulation or any administrative practice such as to impair the freedom of employers or workers to form or join their respective organisations. By virtue of the second obligation, the State Party is obliged to take adequate legislative or other measures to guarantee the exercise of the right to organise and, in particular, to protect workers’ organisations from any interference on the part of employers.
Trade unions and employers’ organisations must have broad autonomy regarding their internal structure or functioning. They must be entitled to perform their activities effectively and devise a work programme. Consequently, any excessive State interference constitutes a violation of Article 5. 
To footnote 13 could be added:
European Social Charter, Article 5
To footnote 14 could be added:
European Committee of Social Rights’ case law; conclusions and decisions 
To footnote 51/52 could be added:
Under Article 5 of the European Social Charter workers must be free not only to join but also not to join a trade union. Any form of compulsory unionism imposed by law must be considered incompatible with the obligation arising under this article of the Charter.
To footnote 68 could be added:
Article 6.4 of the European Social Charter guarantees the right to strike. Any restrictions on this right  are acceptable only under specific conditions.
To footnote 69 could be added:
Under Article 6.4 of the European Social Charter a denial of the right to strike to civil servants as a whole cannot be regarded as compatible with the Charter.
To footnote 74 could be added:
Article 5 of the European Social Charter permits States Parties to restrict but not to completely deny police officers’ right to organise.  Further Article 5 of the Charter allows States Parties to impose restrictions upon members of the armed forces and grants them a wide margin of appreciation in this regard. However, these restrictions may not go as far as to suppress entirely the right to organise.
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