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Contribution to the Call for Comments of the Draft General Comment No. 38 on Article 22 (Freedom of Association) of the International Covenant on Civil and Political Rights

The Center for Reproductive Rights submits the following comments to the Human Rights Committee on the draft of General Comment No. 38 on Article 22 (Freedom of Association) of the International Covenant on Civil and Political Rights. 
I. Proposed inclusion in paragraph 30: 
When the paragraph refers to reprisals and harassment, we suggest including gender-based violence in the following way: 
30. (…) reprisals, harassment, gender-based violence, including sexual violence, sexualized threats and intimidation directed against association members (...)
Rationale: 
This section should explicitly include gender-based violence, including sexual violence, sexualized threats and intimidation, among the forms of reprisals and harassment that are incompatible with article 22. Gender-based violence is frequently used to deter, punish, silence, or exclude individuals from participating in associations, particularly women human rights defenders, feminist organizations, and organizations working on sexual and reproductive health and rights, gender equality, and the rights of lesbian, gay, bisexual, transgender and intersex persons.
Such violence not only targets individuals because of their gender, but also seeks to undermine the activities, membership, leadership, and advocacy efforts of associations. As a result, it can have a chilling effect on participation in collective action and significantly impair the ability of associations to operate freely and effectively.
The current draft does not refer to gender-based violence, despite its widespread use as a means of restricting civic space and interfering with the exercise of freedom of association. An explicit reference would help ensure that the General Comment reflects the gendered ways in which restrictions on freedom of association are experienced in practice and reinforces States parties’ obligations to prevent, investigate, punish and provide remedies for such acts.

II. Proposed inclusion after paragraph 35: 
We suggest including a paragraph after no. 35: 
36. The Committee notes that women human rights defenders, feminist organizations, and defenders working on issues related to sexual orientation, gender identity and expression, and sex characteristics may face particular forms of violence and reprisals because of their associational activities, including gender-based violence, sexual violence, sexualized threats, online harassment, and other forms of discrimination and intimidation. States parties must take effective measures to prevent, investigate, punish and provide remedies for such acts. 
An alternative could be to include another sentence within paragraph 35: 
(…) they are also obliged to address hostile actions, discourses and narratives, including online, vis-à-vis associations and their members, whether they emanate from public figures or private persons or actors. This obligation includes addressing gender-based violence, including sexual violence, sexualized threats, harassment, intimidation and other gender-specific forms of attack directed at association members because of their associational activities. (…)
Rationale: 
This section should reflect the specific forms of violence, reprisals and discrimination faced by women human rights defenders, feminist organizations, and organizations and defenders working on issues related to sexual orientation, gender identity and expression, and sex characteristics. These actors are frequently targeted because of both who they are and the causes they advocate, exposing them to gender-specific forms of violence that differ from those experienced by other association members.
In many contexts, such violence includes sexual violence, sexualized threats, online harassment, smear campaigns, and other forms of intimidation designed to silence individuals, deter participation in associations, undermine organizational activities, and restrict civic space. These attacks are often perpetrated by both State and non-State actors and may be facilitated or exacerbated by hostile public discourse and stigmatizing narratives.
The draft currently recognizes States parties’ positive obligations to protect associations and their members from hostile actions and narratives. However, it does not explicitly acknowledge the gendered nature of many of these attacks or the heightened risks faced by certain groups of defenders and associations. An explicit reference would ensure that the General Comment reflects the lived realities of those most frequently targeted for their associational activities and clarifies that States parties must exercise due diligence to prevent, investigate, punish and provide remedies for gender-based violence and other gender-specific forms of attack that interfere with the exercise of freedom of association.
Our preferred recommendation is the inclusion of a new paragraph following paragraph 35, as this would allow the Committee to explicitly recognize the particular forms of violence, reprisals and discrimination faced by women human rights defenders, feminist organizations, and defenders working on issues related to sexual orientation, gender identity and expression, and sex characteristics. Alternatively, at a minimum, we recommend incorporating the proposed language into paragraph 35 to ensure that the General Comment explicitly addresses gender-based violence and other gender-specific forms of attack that interfere with the exercise of freedom of association.
III. Proposed inclusion after paragraph 53: 
We suggest including the following paragraph after no. 53: 
54. Measures adopted in the context of a state of emergency must not be used to impose undue restrictions on associations, including through limitations on access to funding, burdensome taxation schemes, registration requirements, or other measures that may have the effect of preventing associations from carrying out their legitimate activities. 
Rationale: 
This section should explicitly recognize that measures adopted in the context of states of emergency may be used to impose undue restrictions on associations through limitations on access to funding, burdensome taxation schemes, registration requirements, and other administrative or financial measures that impede the ability of associations to carry out their legitimate activities.
While States may adopt exceptional measures in emergency situations, such measures must remain consistent with their obligations under the Covenant and may not be used to undermine civic space or suppress the activities of civil society organizations. Restrictions affecting the ability of associations to access resources, operate independently, and engage in advocacy can have a severe impact on the exercise of freedom of association and may not satisfy the requirements of necessity, proportionality, and, where applicable, strict compliance with article 4 of the Covenant.
Recent developments in different regions demonstrate the importance of clarifying this principle. In El Salvador, for example, authorities have adopted measures that significantly restrict civic space, including the Foreign Agents Law, which imposes a 30 per cent tax on foreign funding. These measures have reportedly led numerous organizations to cease operations or substantially curtail their activities, undermining the ability of civil society organizations to engage in human rights advocacy and public participation. Such developments illustrate the risk that emergency contexts may be used to justify restrictions on associations that are not strictly required by the exigencies of the situation.
The proposed addition would strengthen the General Comment by clarifying that emergency measures must not be used as a basis for imposing financial, administrative, or regulatory restrictions that effectively prevent associations from carrying out their legitimate activities. This concern has also been reflected in the observations and recommendations of other United Nations human rights mechanisms, including the Committee on the Elimination of Discrimination against Women in its recent concluding observations on El Salvador.[footnoteRef:1] Also, a joint declaration by different human rights bodies, including UN Special Procedures refer to this matter.[footnoteRef:2]  [1:  CEDAW/C/SLV/CO/10, paras 45 and 46. ]  [2:  Joint Declaration on Protecting the right to freedom of association in light of “Foreign Agents”/ “Foreign Influence” Laws. September 13, 2024. ] 
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