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I. Introduction.
AIDL International Foundation and the Alliance Internationale pour la Défense des Droits et des Libertés AIDL, respectfully submit the present written comments on Draft General Comment No. 38 on Article 22 of the International Covenant on Civil and Political Rights.
AIDL welcomes the Draft General Comment as a major normative development for the protection of civic space, democratic participation, human rights defenders, trade unions, non governmental organizations, informal associations, cross border civic networks and organizations operating in restrictive or high risk environments.
AIDL considers that the Draft correctly affirms that freedom of association is not a privilege granted by the State, but a protected right under the Covenant. It also rightly recognizes that this right covers the creation, registration, legal personality, functioning, funding, autonomy, digital presence, dissolution and remedies of associations.
AIDL respectfully submits, however, that the final text should be further strengthened to address the practical methods through which States and private actors restrict associations without issuing a formal prohibition or dissolution decision. These methods include administrative silence, refusal to issue registration receipts, indefinite suspension of registration files, banking restrictions, stigmatization of foreign funding, abusive financial claims, strategic lawsuits against public participation, surveillance, digital harassment and cumulative restrictions that progressively weaken civil society.
AIDL’s comments are based on its institutional experience as an international human rights organization, including obstacles faced by civil society organizations in restrictive contexts.
II. General Position on the Draft General Comment.
AIDL supports the overall direction of Draft General Comment No. 38 and respectfully recommends that the Committee preserve its strong language recognizing that freedom of association applies to formal and informal associations, that registration is not a condition for the existence of the right, that legal personality must be protected under Article 22, that associations may seek, receive and use domestic, foreign and international resources, and that any restriction must be lawful, legitimate, necessary, proportionate and compatible with a democratic society.
AIDL further recommends that the final General Comment more explicitly address the operational reality of civil society organizations in restrictive environments. Many violations of Article 22 are not implemented through a formal legal ban. They occur through administrative obstruction, denial of receipts, non response, financial pressure, hostile public narratives, selective enforcement, intimidation, abusive litigation and cumulative constraints that make lawful civic work practically impossible.
III. Comments on Paragraphs 7, 12 and 13.
Registration, Legal Personality and Administrative Obstruction.
AIDL welcomes paragraphs 7, 12 and 13, particularly the recognition that freedom of association is not subject to prior authorization or formal recognition by the State, and that informal and unregistered associations are protected under Article 22.
AIDL respectfully submits that paragraph 13 should be strengthened to clarify that access to registration and legal personality is not a formal administrative issue only. It is an essential operational guarantee for the effective exercise of Article 22. In many jurisdictions, the denial or delay of a registration receipt prevents associations from opening bank accounts, renting premises, signing contracts, receiving funding, organizing activities, hiring staff, accessing courts or communicating with public authorities and international institutions.
Prolonged administrative silence, refusal to issue a receipt, refusal to accept a registration file, failure to provide written reasons or indefinite suspension of an application may amount to a de facto denial of freedom of association.
In several countries of the Global South, particularly in parts of the Middle East, North Africa and Africa, human rights organizations face a recurring pattern of administrative obstruction. Authorities may avoid issuing a formal rejection because a formal decision could be challenged before a court. Instead, they keep the file pending, refuse to issue a receipt, request repeated documents, or leave the association in legal uncertainty for years.
AIDL respectfully draws the Committee’s attention to its own institutional experience in Morocco. AIDL’s branch in Morocco was established in 2016 and submitted a complete file to the competent authorities in order to obtain the legal registration receipt. To date, AIDL has not received the required receipt. This situation has placed the branch in prolonged legal uncertainty and has restricted its ability to operate normally.
AIDL submits that this experience is not isolated. Similar obstacles have affected many associations and human rights groups in Morocco and in other African contexts, where the withholding of registration receipts, refusal to accept files, or indefinite delay of administrative procedures can prevent organizations from functioning effectively, accessing resources and engaging with official bodies.
AIDL therefore recommends that the final General Comment expressly state that administrative inaction, refusal to issue receipts, excessive delays and indefinite suspension of registration files may constitute violations of Article 22 where they impair the ability of an association to exist, operate, receive resources or obtain legal personality.
Proposed addition to paragraph 13.
The Committee should clarify that access to registration and legal personality under Article 22 requires not only the absence of arbitrary refusal, but also the existence of a prompt, transparent, accessible, non discriminatory, low cost and judicially reviewable procedure. Prolonged administrative silence, unjustified delays, refusal to issue registration receipts or certificates, refusal to accept registration files, or indefinite suspension of registration procedures may constitute a de facto restriction on freedom of association and may amount to a violation of Article 22, even in the absence of a formal prohibition or dissolution decision. States parties must ensure that associations are able to obtain proof of registration within a reasonable and clearly defined period and must provide effective remedies against refusals, delays or administrative inaction.
IV. Comment on Paragraph 14.
Access to Funding and International Resources.
AIDL welcomes paragraph 14, especially its recognition that Article 22 protects the right of associations to seek, receive and use funds and other resources, including from outside the State party.
AIDL respectfully submits that access to resources is not secondary to freedom of association. It is one of the conditions of its effectiveness. An association that cannot receive resources, maintain accounts, pay staff, rent premises, implement activities or receive technical support is formally tolerated but practically disabled.
Proposed addition to paragraph 14.
The Committee should explicitly affirm that the right to seek, receive and use resources includes access to domestic, foreign and international funding, in kind support, technical cooperation, digital tools, training, research support and institutional partnerships. Restrictions on such resources must comply strictly with Article 22 paragraph 2 and must not be used to financially suffocate associations, prevent international cooperation or stigmatize organizations engaged in human rights, humanitarian, environmental, refugee protection, anti corruption, peacebuilding or accountability work.
V. Comment on Paragraph 15.
Autonomy, Independence and Non Interference.
AIDL welcomes paragraph 15 and its emphasis on independence, autonomy and self governance.
AIDL recommends that this paragraph also address indirect interference. State interference does not always take the form of appointing members or directly controlling leadership. It may take the form of intimidation of members, pressure on landlords, obstruction of bank accounts, denial of permits, public stigmatization, security inquiries, surveillance, forced disclosure of donors, selective tax audits or administrative harassment.
Such methods allow authorities to weaken an association while formally claiming that they have not prohibited it. AIDL submits that the final General Comment should adopt an effect based test. The relevant question should be whether State conduct, or State tolerated conduct, substantially impairs the association’s ability to govern itself, determine its membership, implement its mandate, communicate freely, access resources or participate in public affairs.
Proposed addition to paragraph 15.
The Committee should clarify that interference with the autonomy of associations includes direct and indirect measures that impair their ability to determine their membership, leadership, internal governance, programmes, partnerships, communications, funding, advocacy priorities and institutional strategy. Such interference may include administrative harassment, pressure on third parties, banking obstruction, intrusive reporting obligations, surveillance, intimidation of members, stigmatization and selective enforcement of regulatory, fiscal or security measures.
VI. Comment on Paragraph 30.
Abusive Litigation, SLAPPs and Private Actor Pressure.
AIDL strongly welcomes paragraph 30 and the inclusion of strategic lawsuits against public participation as a form of interference with freedom of association.
AIDL respectfully submits that this provision should be expanded. Human rights organizations and civil society associations are increasingly exposed not only to direct State repression, but also to legal, commercial, financial and procedural pressure initiated by private actors. These pressures may be framed as civil claims, intellectual property claims, defamation proceedings, commercial demands, debt claims, contractual disputes or reputational actions. Where such proceedings are used disproportionately to intimidate, exhaust, silence or financially weaken civic actors, they may have the same practical effect as formal State restrictions.
International and regional legal standards increasingly recognize that abusive court proceedings may target persons and organizations engaged in public participation. This reinforces the need for the Committee to address abusive litigation as a threat to Article 22 when it affects human rights organizations and civil society actors.
AIDL respectfully submits, without prejudice to any pending or future legal assessment, that it has itself faced legal and financial pressure connected with claims initiated by or associated with PicRights Europe GmbH and related entities in different jurisdictions. AIDL considers that such situations illustrate the need for the Committee to address not only classical defamation SLAPPs, but also other forms of abusive or disproportionate legal and quasi legal demands that can drain the resources of nonprofit human rights organizations and impair their ability to continue public interest work.
Proposed addition to paragraph 30.
The Committee should further clarify that strategic lawsuits against public participation and other forms of abusive legal, commercial or quasi legal proceedings may constitute unlawful interference with freedom of association when they are used to intimidate, exhaust, financially weaken, delegitimize or silence associations, human rights organizations, journalists, lawyers, trade unions, civic movements or public watchdogs. States parties have a positive obligation to protect associations against abusive litigation, including where initiated by private actors, companies or transnational legal enforcement entities, when such proceedings have a chilling effect on the exercise of rights protected under Article 22. Effective safeguards should include early dismissal mechanisms, protection against disproportionate costs, compensation for abuse of process, judicial scrutiny of bad faith claims and access to prompt and independent remedies.
VII. Comment on Paragraph 34.
Cumulative Restrictions and De Facto Suppression.
AIDL strongly supports paragraph 34 and its recognition that cumulative and indirect measures may violate Article 22 even if one isolated act does not appear decisive.
Civil society organizations in restrictive environments rarely face a single measure. They often face an accumulation of obstacles, including registration delays, denial of receipts, banking difficulties, burdensome reporting, denial of public venues, surveillance, hostile media campaigns, intimidation, foreign funding restrictions, tax pressure, legal harassment and threats of prosecution.
AIDL recommends that the final General Comment expressly adopt a cumulative impact test. States should not be allowed to fragment restrictions and defend each measure separately while the overall result is the effective paralysis of the association.
Proposed addition to paragraph 34.
The Committee should emphasize that cumulative restrictions must be assessed according to their overall practical effect. Measures such as delayed registration, denial of registration receipts, banking restrictions, burdensome reporting requirements, limitations on foreign funding, public stigmatization, surveillance, harassment, abusive litigation, administrative uncertainty and pressure on third parties may, taken together, amount to a serious restriction or de facto suppression of freedom of association under Article 22, even where each measure is formally presented as an isolated administrative, financial or legal act.
VIII. Comment on Paragraphs 35, 36 and 37.
Hostile Narratives, Digital Repression and Private Platforms.
AIDL recommends strengthening paragraphs 35, 36 and 37 to address the vulnerability of human rights organizations operating across borders. Digital surveillance, cyber attacks, online defamation, content takedowns, hacking attempts, phishing, data theft and coordinated smear campaigns can impair the ability of associations to communicate with victims, protect witnesses, document violations, mobilize resources and participate in international mechanisms.
Proposed addition to paragraphs 35 to 37.
The Committee should clarify that digital attacks, online surveillance, cyber harassment, coordinated smear campaigns, hacking, phishing, unlawful access to organizational data, arbitrary content removal and transnational digital intimidation may interfere with freedom of association when they impair associations’ ability to organize, communicate, document violations, protect sources, access resources or participate in public and international processes. States parties must adopt effective safeguards to prevent, investigate and remedy such interference, including where private technology companies or third parties are involved.
IX. Comment on Paragraph 38.
Associations Operating in Conflict, Humanitarian and High Risk Contexts.
AIDL recommends expanding paragraph 38 to include organizations working on human rights documentation, protection of civilians, refugee protection, enforced disappearance, torture, climate justice in conflict affected areas, transitional justice, accountability, early warning and humanitarian advocacy.
Proposed addition to paragraph 38.
The Committee should recognize that associations working in conflict, occupation, detention, humanitarian, refugee, migration, environmental, climate justice, anti corruption, transitional justice and accountability contexts require heightened protection under Article 22. Activities such as documenting violations, receiving complaints, preserving evidence, supporting victims, engaging with United Nations mechanisms, advocating for accountability and cooperating with international partners are protected associational activities. States parties must not criminalize, stigmatize or obstruct such activities through national security, anti terrorism, public order, foreign influence or sovereignty based narratives unless Article 22 paragraph 2 is strictly met.
X. Comment on Paragraph 49.
Foreign Agent Laws, Stigmatization and Misleading Transparency Narratives.
AIDL strongly welcomes paragraph 49 and its rejection of transparency narratives used to target associations receiving foreign funding.
Many States use terms such as transparency, sovereignty, public order, social harmony, foreign influence, national values or national security to impose discriminatory burdens on independent organizations. Such language can be particularly damaging for human rights organizations because it creates public suspicion and exposes staff, members, victims and partners to threats.
Proposed addition to paragraph 49.
The Committee should explicitly affirm that foreign or international funding, partnerships, technical support or participation in international networks do not in themselves constitute a legitimate ground for restricting associations under Article 22. States parties must not stigmatize, label or treat associations as foreign agents, threats to sovereignty or risks to national security merely because they receive international support or cooperate with foreign or international partners. Transparency requirements, where legitimate, must remain narrowly tailored, non stigmatizing, proportionate, non discriminatory and must not be used to obstruct, delegitimize, isolate or financially suffocate civil society organizations.
XI. Comment on Paragraphs 39 and 40.
Effective Remedies.
AIDL welcomes paragraphs 39 and 40 on remedies and recommends that the final General Comment require remedies to be rapid, practical and capable of restoring the association’s ability to operate. In cases involving denial of registration, refusal to issue receipts, bank account obstruction, freezing of assets, dissolution, suspension or abusive litigation, delayed justice may itself destroy the organization.
Proposed addition to paragraphs 39 and 40.
The Committee should clarify that remedies for violations of Article 22 must be prompt, practical and capable of restoring the effective functioning of the association. In cases concerning registration, legal personality, access to bank accounts, access to funding, freezing of assets, suspension, dissolution or abusive litigation, States parties must provide expedited judicial review and interim protection where necessary to prevent irreversible harm. Remedies should include registration, issuance of receipts, restoration of legal personality, lifting of unlawful restrictions, compensation, reimbursement of legal costs, guarantees of non repetition and legislative or administrative reform where the violation results from a structural framework.
XII. Comment on Paragraph 60.
Non Regression.
AIDL welcomes paragraph 60 and recommends clarifying that regression may occur through laws, administrative practice, selective enforcement, banking pressure, surveillance powers or informal instructions.
Proposed addition to paragraph 60.
The Committee should clarify that retrogressive measures under Article 22 may arise from legislation, administrative practice, selective enforcement, fiscal measures, banking restrictions, surveillance practices or informal instructions that create new barriers to the existence, registration, operation, funding or public participation of associations. States parties must justify any retrogressive measure under legality, legitimate aim, necessity, proportionality, non discrimination and effective judicial review.
XIII. Final Recommendations.
AIDL respectfully recommends that the Committee adopt the Draft General Comment with strengthened language in five priority areas.
First.
Administrative silence, refusal to issue registration receipts and indefinite suspension of registration files should be expressly recognized as potential violations of Article 22.
Second.
Foreign and international funding, technical support and cross border cooperation should receive stronger protection.
Third.
Abusive litigation, including SLAPPs and other disproportionate legal or quasi legal proceedings, should be treated as a potential interference with freedom of association.
Fourth.
The final text should adopt a cumulative impact test assessing the combined effect of administrative, financial, legal, digital and reputational restrictions.
Fifth.
Rapid and effective remedies should be required to restore the actual functioning of associations before irreversible institutional harm occurs.
XIV. Conclusion.
AIDL respectfully commends the Human Rights Committee for developing Draft General Comment No. 38 as a decisive normative instrument for protecting civic space at a time of increasing pressure on associations, human rights defenders, journalists, lawyers, trade unions and humanitarian actors.
AIDL submits that the final text should focus not only on formal restrictions, but also on the practical mechanisms by which associations are obstructed, exhausted or silenced. The reality faced by many organizations is not always a formal ban. It is often the denial of a receipt, the freezing of a file, the blocking of a bank account, the threat of an abusive lawsuit, the stigmatization of foreign support, the misuse of security narratives, the harassment of members, or the accumulation of small restrictions that gradually make civic work impossible.
For Article 22 to be effective, the Committee should make clear that States must protect the real and practical ability of associations to exist, register, operate, receive resources, communicate, litigate, advocate, document violations, cooperate internationally and participate in public life without fear, stigma or institutional exhaustion.

AIDL remains ready to provide any further information that may assist the Committee in its consideration of Draft General Comment No. 38.
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