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Introduction 
1. Lawyers for Lawyers (L4L) and the International Bar Association’s Human Rights Institute (IBAHRI) welcome the opportunity to contribute to the Draft General Comment No. 38 on Article 22 (on the right to freedom of association) of the International Covenant on Civil and Political Rights (ICCPR). 
2. This submission is informed by our organizations’ longstanding engagement with lawyers, bar associations, and legal and human rights organisations worldwide, and draws on our documentation of restrictions affecting the exercise of the right to freedom of association under Article 22 of the ICCPR, in the context of the exercise of the legal profession. 
3. Throughout our work, we have documented persistent barriers that hinder the exercise and enjoyment of the right to freedom of association across jurisdictions. These challenges include restrictive legal and regulatory frameworks, arbitrary interference with the activities of associations, intimidation of their members, and obstacles that limit access to justice and the ability to seek effective remedies for rights violations.
4. Access to justice in the context of the exercise of the right to freedom of association is key to prevent violations and secure accountability.[footnoteRef:1] When individuals and organisations are unable to challenge unlawful restrictions or obtain redress for violations, the exercise of the right to freedom of association is impaired. This does not only affect those directly concerned but may also deter others from exercising their rights, thereby restricting civic space more broadly.  [1:  Special Rapporteur on the rights to freedom of peaceful assembly and of association, Access to justice as an integral element of the protection of rights to freedom of peaceful assembly and association, 23 June 2021, A/HRC/47/24, para. 27. ] 

5. Lawyers and legal practitioners are major contributors in ensuring respect for the right to freedom of association and facilitating access to justice. Restrictions on their ability to operate freely and independently risk compromising the effective protection of the right to freedom of association.[footnoteRef:2]   [2:  Special Rapporteur on the rights to freedom of peaceful assembly and of association, Guidelines for lawyers in support of peaceful assemblies, 29 June 2021, A/HRC/47/24/Add.3, Section I, para. 1. ] 

6. In light of the above, the present submission makes specific suggestions in relation to paragraphs 9, 11, 13, 15, 23, 24, 28, 30, 31, 33, 36, 38, 39, 40, 42, 43, 44 of the Draft General Comment No. 38 (hereafter “draft GC”). 

General remarks - paragraphs 9 and 11 
7. Marginalized groups face greater obstacles that make their right to freedom of association ineffective if targeted safeguards such as continuous monitoring, information-sharing, and education are not ensured.[footnoteRef:3] In the context of protests, law enforcement officials should adopt specific supportive strategies aimed at promoting and protecting their rights. Such strategies should include protocols on the prevention and provision of immediate response to harassment or attacks on these groups, including sexual and gender-based violence.[footnoteRef:4]  [3:  Special Rapporteur on the rights to freedom of peaceful assembly and of association, Model Protocol for Law Enforcement Officials to Promote and Protect Human Rights in the Context of Peaceful Protests, 31 January 2024, A/HRC/55/60, Section V(D) para. 65.]  [4:  Ibid.] 

8. Law enforcement officials should also establish systems for the continuous monitoring of potential threats or acts of retaliation against these groups, including information-sharing and education of the community about the prohibition of retaliation against protest participants, highlighting the  specific risks faced by these groups. It is essential to ensure that information about a protest and communication during a protest is available in multiple languages, including disability-inclusive language and child-friendly language, as appropriate.[footnoteRef:5]  [5:  	Special Rapporteur on the rights to freedom of peaceful assembly and of association, Model Protocol for Law Enforcement Officials to Promote and Protect Human Rights in the Context of Peaceful Protests, 31 January 2024, A/HRC/55/60, Section V(D) para. 65(c).] 

9. While paragraph 9 of the draft GC appropriately focuses on the disproportionate impact of restrictions on specific individuals and groups with heightened vulnerability, it could benefit from further elaboration on the measures required to ensure the effective enjoyment of the right for these groups in practice. We propose the following amendments (in bold): 
	Para. 9: “[…] the concrete and effective realization of the right for these persons, groups and communities. To ensure the effective protection of the right to freedom of peaceful assembly for persons and groups in situations of vulnerability, law enforcement officials should adopt specific measures. This should include targeted protocols to prevent and respond to harassment and attacks, systems for the continuous monitoring of threats and risks of retaliation, the availability of training, and specific, independent, and victim-sensitive complaint mechanisms.” 



10. As paragraph 11 of the draft GC outlines, new technologies can have a chilling effect on the exercise and full realization of the right to freedom of association. Digital interference directly restricts the right to freedom of association and undermines access to justice, especially by enabling surveillance and curtailing civic participation. The GC should therefore specify special safeguards governing the use of such technologies. 
11. The Special Rapporteur on the rights to freedom of peaceful assembly and association has emphasized that any use of digital technologies during protests should be strictly limited to facilitate the exercise of the right and must not be used to categorize, profile, or remotely identify individuals, including through biometric means.[footnoteRef:6] Any acquisition and use of such technologies must comply with the principles of legality, necessity, and proportionality, and be supported by clear and demonstrable evidence.[footnoteRef:7]  [6:  Special Rapporteur on the rights to freedom of peaceful assembly and of association, Model Protocol for Law Enforcement Officials to Promote and Protect Human Rights in the Context of Peaceful Protests, 31 January 2024, A/HRC/55/60, para. 32. ]  [7:  Ibid, para. 39. ] 

12. The Special Rapporteur also warned that intrusive online surveillance is increasingly being used to interfere with confidential lawyer-client communications.[footnoteRef:8] This practice has considerable negative impacts on access to justice, as well as on the rights to freedom of association and peaceful assembly. When someone exercising their right to freedom of association or peaceful assembly is detained or is in police custody, the likelihood of surveillance from the authorities increases. Authorities must ensure the confidentiality of all communications between lawyers and their clients; if needed, technical solutions to secure and protect these communications, including measures for encryption and anonymity, must be allowed.[footnoteRef:9]  [8:  Special Rapporteur on the rights to freedom of peaceful assembly and of association, Access to justice as an integral element of the protection of rights to freedom of peaceful assembly and association, 23 June 2021, A/HRC/47/24, para. 70. ]  [9:  Special Rapporteur on the rights to freedom of peaceful assembly and of association, Access to justice as an integral element of the protection of rights to freedom of peaceful assembly and association, 23 June 2021, A/HRC/47/24, Section VI para. 60; Lawyers for Lawyers, ‘Lawyer-Client Confidentiality in a Digitalized Society’ (2023).] 

13. In light of the above, we propose the following amendments (in bold):
	Para. 11: “[…] For example, digital surveillance, Internet shutdowns, the lack of access to digital tools, online transnational repression and unduly restrictive monitoring of social media and websites have a chilling effect on the exercise of freedom of association and may also adversely affect access to justice, in particular where intrusive surveillance interferes with the principle of lawyer-client  confidentiality.”



Scope of freedom of association (art. 22(1)) - paragraphs 13 and 15 
14. With regard to access to registration and legal personality of associations under Article 22, outlined in paragraph 13 of the draft GC, burdensome or onerous registration requirements may sometimes necessitate legal support for associations to navigate such procedures and overcome registration obstacles that are otherwise incompatible with the right. Unduly complicated or bureaucratic requirements may hinder the effective enjoyment of the right to freedom of association and increase the risk of arbitrary, discretionary, or politically motivated interference by public authorities.[footnoteRef:10]  [10:  Special Rapporteur on the rights to freedom of peaceful assembly and of association, Guidelines for lawyers in support of peaceful assemblies, 29 June 2021, A/HRC/47/24/Add.3, Section II, para. 1.] 

15. In this regard, the Special Rapporteur on the rights to freedom of association and peaceful assembly recognized that lawyers and legal practitioners play a crucial role in safeguarding the rights by promoting legal literacy and supporting individuals and organisations in complying with applicable legal and procedural requirements governing the exercise of this right.[footnoteRef:11] [11:  Ibid, Section I, para. 1.] 

16. Based on the above, we suggest the following amendments (in bold): 
	Para. 13: “[…] In this regard, legislation that imposes burdensome or onerous registration requirements do not meet the requirements of article 22, as they may create risks of discretionary or political interference in practice.[footnoteRef:12] Therefore, access to registration and accompanying recognition of legal personality must be seen as a right protected by article 22. To facilitate this access, clear and accessible guidance as well as legal assistance should be available. In this context, lawyers and legal practitioners play an important role by promoting legal literacy and supporting individuals and associations in complying with procedural requirements.” [12:  ibid, Section II, para. 1.] 




17. With regards to paragraph 15 of the draft GC, unclear or inadequately defined oversight roles of different actors, including law enforcement officials and independent observers such as legal monitors, lawyers, journalists, and human rights defenders, may adversely hinder the exercise of the right to freedom of association and assembly. 
18. The role of independent observers of assemblies constitutes an essential safeguard for the full and effective enjoyment of the right to freedom of association and assembly and contributes to the protection of participants and the accountability of public authorities.[footnoteRef:13] In this context States Parties have a duty to ensure that such parties, including lawyers, are able to observe, record, document and report on assemblies and measures taken in response, both by refraining from limiting such persons’ ability to monitor assemblies, and by protecting such persons from attacks by third parties.[footnoteRef:14]   [13:  Special Rapporteur on the rights to freedom of peaceful assembly and of association, Guidelines for lawyers in support of peaceful assemblies, 29 June 2021, A/HRC/47/24/Add.3, Section II, para. 2. ]  [14:  Ibid; Special Rapporteur on the rights to freedom of peaceful assembly and of association, Model Protocol for Law Enforcement Officials to Promote and Protect Human Rights in the Context of Peaceful Protests, 31 January 2024, A/HRC/55/60, Section V(E), para. 66.   ] 

19. We therefore propose the following amendments (in bold): 
	Para. 15: “[…] In the same vein, the oversight powers of the authorities must be strictly defined. States must ensure that the work of independent monitors, including lawyers, journalists, and human rights defenders, to observe, record, document, and report on assemblies is not unduly restricted and that they are protected from interference or attacks by third parties. […]”



Trade unions (art. 22 (2) and (3)) - paragraphs 23 and 24
20. While paragraph 23 of the draft GC recognizes individual trade union members’ rights, this alone is insufficient for their full and effective enjoyment under article 22. Effective support structures that enable the exercise of the right in practice are essential. In this regard, the Special Rapporteur underlined that cooperation between lawyers and trade unions strengthens the operational capacity to provide timely legal assistance and safeguards against interference or reprisals in advance of or during assemblies, thereby strengthening communication with individuals whose rights are violated in the context of peaceful assemblies.[footnoteRef:15]   [15:  Special Rapporteur on the rights to freedom of peaceful assembly and of association, Guidelines for lawyers in support of peaceful assemblies, 29 June 2021, A/HRC/47/24/Add.3, Section III(A), para. 15.] 

21. We therefore propose the following amendments (in bold): 
	Para. 23: “[…] In the same vein, a refusal to allow individuals who have been dismissed from their employment to be members of a trade union would not be in accordance with article 22. In this regard, coordination between lawyers and legal practitioners and trade unions, including through organized networks, can strengthen the timely provision of legal support to trade union members whose rights under article 22 are threatened or violated.”



22. Paragraph 24 of the draft GC underlines that the collective dimension of the right to freedom of association entails that trade unions must operate independently and free from undue state interference, this being a prerequisite for the meaningful and effective enjoyment of article 22. 
23. These concerns must be understood within the broader framework of international human rights law, which recognizes peaceful assembly and association as rights that should, to the greatest extent possible, be enjoyed without unnecessary regulation or interference. While States may adopt legislative measures governing these rights, the latter must be designed to facilitate rather than restrict their enjoyment.[footnoteRef:16]  [16:  Ibid, Section IV(A) para. 29.] 

24. In this context, the Special Rapporteur stressed that lawyers play a critical role in safeguarding the independence of trade unions and other associations by monitoring compliance with human rights standards, providing legal assistance and challenging legislative, administrative, or other measures that may amount to unjustified interference with the exercise of freedom of association. Their engagement contributes to ensuring that any restrictions imposed by the State are prescribed by law, pursue a legitimate aim, and satisfy the requirements of necessity and proportionality in a democratic society.[footnoteRef:17] [17:  Special Rapporteur on the rights to freedom of peaceful assembly and of association, Access to justice as an integral element of the protection of rights to freedom of peaceful assembly and association, 23 June 2021, A/HRC/47/24, para. 29. ] 

25. Based on this, we suggest the following amendments (with additions in bold) to paragraph 24 of the draft: 
	Para. 24: “[…] The same applies to excessive restrictions on collective bargaining and collective action by public officials and teachers. In such contexts, lawyers and legal practitioners may assist trade unions and assembly organizers with any legal procedures before judicial authorities, including challenging measures that unjustifiably limit trade union activities or collective action, thereby helping to ensure that any interference with Article 22 remains subject to the requirements of legality, necessity, and proportionality.” 



State Parties’ negative and positive obligations (part I) - paragraphs 28, 30, 31, 33, 36 
26. Article 2 of the Covenant imposes positive and negative obligations on State Parties with respect to the right to freedom of association. Fulfilling these obligations requires that individuals and groups know their rights in order to understand, even in general terms, that they have been wronged in some way or that they are not receiving the protection to which they are entitled. Similarly, authorities, including law enforcement agents and everyone involved in the discharge of justice, should be knowledgeable about human rights issues.[footnoteRef:18]  [18:  Ibid, Section IV(B), para. 34.] 

27. Within this framework of legal education and awareness, lawyers and legal practitioners have a particularly significant role. Their engagement has been vital in helping promote and protect the rights to freedom of peaceful assembly and association around the world, including through legal assistance, strategic litigation and advocacy for structural changes in legislation.[footnoteRef:19] This is particularly the case where administrative, judicial or law enforcement measures restrict civic space or interfere with the exercise of freedom of association and peaceful assembly.[footnoteRef:20] Where appropriate and feasible, lawyers and legal practitioners may also assist by providing training for police and other State personnel.[footnoteRef:21] [19:  Special Rapporteur on the rights to freedom of peaceful assembly and of association, Access to justice as an integral element of the protection of rights to freedom of peaceful assembly and association, 23 June 2021, A/HRC/47/24, Section IV, para. 63.]  [20:   A/HRC/47/24, para. 63.]  [21:  	Special Rapporteur on the rights to freedom of peaceful assembly and of association, Guidelines for lawyers in support of peaceful assemblies, 29 June 2021, A/HRC/47/24/Add.3, Section A(2) para. 16.] 

28. States are further required to refrain from any acts or omissions that directly or indirectly interfere with the right in a manner inconsistent with Article 22. In practice, however, many States deploy restrictive and often preventive measures that directly undermine freedom of association in practice, making it essential for lawyers to intervene through legal challenges, representation, and monitoring to prevent chilling effects.[footnoteRef:22]  [22:  Ibid, Section A(3) para. 17.] 

29. Lawyers and legal practitioners also play a central role when acting as legal observers during assemblies.[footnoteRef:23] The presence of legal monitors should be seen by the authorities as having a deterring effect for any sort of violence and not as an incitement to violence since monitors should be aimed at having a positive impact on the understanding and respect demonstrated for the right to freedom of peaceful assembly by State authorities.[footnoteRef:24] In carrying out this role, lawyers may take appropriate steps in advance in preparation, including conducting risk assessments and identifiable clothing.[footnoteRef:25] [23:  A/HRC/47/24/Add.3, Section (4) para. 18. ]  [24:  A/HRC/47/24, Section VI para. 67. ]  [25:  A/HRC/47/24/Add.3, Section 4 para. 19; A/HRC/47/24, Section VI para. 67.] 

30. In the context of the most severe forms of infringements against association activists as listed in paragraph 31 of the draft GC, which often intersect with multiple fundamental rights, legal protection and access to justice is essential to prevent and remedy arbitrary state interference. Practices of indiscriminate mass arrest prior to an assembly are arbitrary and thus unlawful, and the impact of this is particularly felt by groups in vulnerable situations who experience additional barriers in accessing justice. In many countries, this is followed by systematically hindered access to lawyers immediately after the arrest.[footnoteRef:26]  [26:  A/HRC/47/24, Section V(A), para. 50, and Section V(C), para. 59; and Special Rapporteur on the rights to freedom of peaceful assembly and of association, Model Protocol for Law Enforcement Officials to Promote and Protect Human Rights in the Context of Peaceful Protests, 31 January 2024, A/HRC/55/60, Section III(B) para.37; Section IV(C) para.50; and Section VII(C) para. 88, ] 

31. Compliance with Article 22 requires more than the absence of undue interference. States Parties must actively create the legal, administrative and practical conditions that make freedom of association accessible in practice. These measures must be grounded in the principles of non-discrimination, access to justice, and equality of arms. In this regard, States Parties may be required to adopt targeted measures to address structural inequalities and barriers that impede the effective enjoyment of freedom of association by minorities and marginalized groups, thereby ensuring equal protection and participation in civic life.[footnoteRef:27]  [27:  Special Rapporteur on the rights to freedom of peaceful assembly and of association, Model Protocol for Law Enforcement Officials to Promote and Protect Human Rights in the Context of Peaceful Protests, 31 January 2024, A/HRC/55/60, Section III(A) para. 15. ] 

32. In this context, lawyers and law enforcement officials may be key to fostering such an enabling environment. An enabling environment for associations and peaceful assemblies depends on sustained cooperation between legal practitioners, civil society actors and affected communities. In particular, trust-based relationships between lawyers and assembly organizers enhance lawyers' awareness of upcoming assemblies and their capacity to support individuals whose rights are violated, while also fostering broader collaboration on legal and policy reform, awareness-raising and the iterative improvement of legal strategies.[footnoteRef:28] [28:  A/HRC/47/24/Add.3, Section III(A), para. 14.] 

33. State Parties are also required to protect individuals exercising this right from threats, harassment, attacks, and other forms of interference, including where such risks emanate from non-state actors or arise in a transnational context. Protecting individuals from transnational repression, including surveillance and harassment, is essential to ensure that the rights to freedom of association and assembly can be exercised safely in practice, including through the work of lawyers who safeguard accountability and access to justice.[footnoteRef:29] [29:  ibid., Section III para. 2.] 

34. Based on this, we suggest the following amendments (in bold): 
	Para. 28: “[…] Article 2 in addition requires that States Parties adopt legislative, judicial, administrative, educative and other appropriate measures, including those aimed at promoting legal awareness and access to legal assistance, in order to fulfil their international legal obligations. […]”
Para. 30: “[…] and instrumentalizing defamation proceedings and other means of “strategic litigation against public participation” (SLAPP lawsuits). State Parties should also refrain from restricting or otherwise interfering with the legitimate professional activities of lawyers and legal practitioners who provide legal assistance, representation, or independent legal observation in connection with the exercise of the right to freedom of association […]”
Para. 31:  “The most severe forms of infringements […] amount to a breach of other Covenant rights, such as the right to life, the prohibition of torture, the right to legal personality, and the right to liberty and security of person. In this context, legal protection and access to justice is essential to prevent and remedy arbitrary state interference.”
Para. 33: “[…], and the manner in which an association carries out its activities, including in relation to the exercise of others’ rights […] or the right to privacy; freedom of peaceful assembly; and its ability to effectively engage with lawyers and legal practitioners.”
Para. 36: “[…] or through transnational digital surveillance. This positive obligation should extend to the protection of lawyers’ ability to safeguard accountability and access to justice in this context .”



State Parties’ negative and positive obligations (part II) - paragraphs 38, 39, 40 
35. Access to justice, effective remedies, and accountability are essential components of the rule of law and necessary for the effective enjoyment of the right to freedom of association. Access to justice enables individuals and associations to challenge unlawful restrictions, seek redress for violations, and hold public authorities and other actors accountable. Where such access is lacking, violations often go unremedied, civic space is restricted and impunity is reinforced. States must remove any legal, practical and structural barriers that hinder access to justice and the effective exercise of the rights to freedom of association and ensure that violations are promptly investigated and that victims receive adequate reparations. [footnoteRef:30] [30:  Special Rapporteur on the rights to freedom of peaceful assembly and of association, Access to justice as an integral element of the protection of rights to freedom of peaceful assembly and association, 23 June 2021,  A/HRC/47/24, Section I para. 2; Section III(B) para. 21; Section IV(C) para. 39 ; Section IV(C) para. 41 ; Section IV(D) para. 44 ; A/HRC/47/24/Add.3, Section III(C) para. 39.] 

36. In this framework, the Special Rapporteur underlined that legal assistance is therefore crucial to ensure fair and effective redress procedures before competent, independent, and impartial tribunals in accordance with the principles of equality before courts and the law.[footnoteRef:31]  [31:  A/HRC/47/24, para. 44.] 

37. We therefore propose the following amendments (in bold) to paragraphs 38, 39, and 40: 
	Para. 38: “[…] and the structural barriers that they face to enjoying and operationalizing their rights, including the right of equal access to justice for all.”
Para. 39: “[…] which serve as a procedural means to safeguard the rule of law. This requires that judges, prosecutors, and lawyers are able to perform their functions independently, without improper interference, political pressure or fear of harassment.[footnoteRef:32] In addition, article 2 (3) requires that States Parties make reparation to individuals whose Covenant rights have been violated. States must ensure, without discrimination, access to prompt, confidential and high-quality legal assistance, including free legal aid where necessary, from the earliest stages of custody or detention.[footnoteRef:33] […]” [32:  Ibid., Section III(A) para. 17.]  [33:  A/HRC/47/24/Add.3, Section II para. 3.] 

Para. 40: “The remedies must be effective and appropriate in theory […] of the rights holder, with the support of lawyers ensuring access to remedies through representation of victims. […]”



Restrictions on the right to freedom of association (art. 22 (2)) - paragraphs 42, 43, and 44
38. Legality, necessity and proportionality limitations require judicial scrutiny and legal advocacy to ensure restrictions to the right to freedom of association are properly challenged, interpreted narrowly, and do not undermine the substance of the right.[footnoteRef:34] Similarly, effective procedural safeguards and judicial oversight depend on legal intervention to challenge restrictions in a timely manner and ensure that freedom of association is protected in practice against unjustified interference.[footnoteRef:35]   [34:  A/HRC/55/60, Section III(A) para. 22.]  [35:  , Section III(A) para. 24.] 

39. Lawyers have had an important and specific role in facilitating access to justice and promoting fundamental freedoms, noting in particular their involvement in protecting protesters around the world and the risks those lawyers face.[footnoteRef:36] In the context of peaceful assemblies, lawyers and legal practitioners may make themselves available to pursue legal avenues to support assemblies in progress including for instance, by filing injunctions against particular forms of state action and response to protest.[footnoteRef:37] [36:  A/HRC/47/24, Section I, para. 2.]  [37:  A/HRC/47/24/Add.3, Section III(B) para. 6.] 

40. The Special Rapporteur has expressed particular concern about counter-terrorism legislation, as offences such as “membership of” or “association with” a terrorist group may be incompatible with the principle of legality, where such terms are undefined or disconnected from specific prohibited conduct. Similarly, vague notions of “national security” may enable disproportionate restrictions on peaceful assemblies and civil society activities.[footnoteRef:38]  [38:  Special Rapporteur on the rights to freedom of peaceful assembly and of association, Access to justice as an integral element of the protection of rights to freedom of peaceful assembly and association, 23 June 2021, A/HRC/47/24, paras. 30-31. ] 

41. In this regard, we suggest the following amendments (in bold):
	Para. 42: “[…] including prior review where appropriate, effective access to independent and impartial judicial oversight and access to legal assistance and representation to challenge restrictive measures.”
Para. 43: “Similarly, the practice of designating […] must be accompanied by judicial guarantees and legal guidance to law enforcement that comply with articles 2 (3) and 14 of the Covenant.” 
Para. 44: “In this regard, the use of domestic legislation to criminalize an association, its members, human rights defenders, lawyers, or journalists for their activities […] or “undesirable” organizations. In the context of enforcement of this strict criminal legality, lawyers play an essential role by challenging such legislation and protecting fundamental rights.” 
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