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Comments on Draft General Comment No. 38
Article 22: Right to Freedom of Association
June 2026
Introduction
South Asia Justice Campaign (SAJC) is pleased to submit comments on Draft General Comment No. 38 on Article 22 of the International Covenant on Civil and Political Rights, in response to the Human Rights Committee’s invitation for comments ahead of the second reading.
SAJC works to promote human rights, democracy and pluralism in India, drawing on experience both from within the country and as a diaspora organisation. Its work encompasses research, documentation and advocacy at domestic and international fora, including sustained engagement with UN treaty bodies, Special Procedures and prevention mechanisms, focused in particular on patterns of discrimination and persecution affecting religious minorities, especially Muslims.
Associations working on minority rights – especially rights of religious minorities - in India operate in an environment of escalating restrictions on freedom of association. Civil society organisations with that focus, critical of government policy face a combination of regulatory, administrative and criminal measures that constrain their ability to form, operate and carry out their activities lawfully and freely. These include the weaponisation of foreign contribution regulations to deny, suspend or revoke the operating licences of organisations receiving funding from abroad; the use of broadly framed counter-terrorism and national security legislation to ban advocacy organisations and criminalise their members; financial targeting through raids, account freezes and asset seizures; and the harassment and prosecution of human rights defenders, journalists and individuals engaged in independent fact-findings and legal aid  and  rehabilitation. Multiple domestic regulatory frameworks are frequently applied simultaneously or in sequence to the same organisations, producing a cumulative effect that exceeds the impact of any single measure. In its 2024 concluding observations on India, this Committee expressed concern about “the misuse of the Foreign Contribution (Regulation) Act … which is used to target non-governmental organizations critical of the Government and to silence dissenting voices, including non-governmental organizations working on human rights issues,” noting that over 20,600 organisations had their licences cancelled under the Act between 2011 and 2021.[footnoteRef:1] [1: Human Rights Committee, Concluding observations on the fourth periodic report of India, CCPR/C/IND/CO/4, 2 September 2024, para. 53.] 

It is against this background that SAJC offers the following comments on the draft. Our observations are selective, focusing on specific paragraphs where we believe the draft could be strengthened to more fully capture the range of mechanisms through which freedom of association is restricted in practice. Each comment references the relevant paragraph and offers what we hope are useful suggestions for improving the text.
Substantive comments
Paragraph 9 (particularly affected groups)
The draft identifies a range of groups facing a “differentiated and heightened impact” of restrictions on freedom of association (para. 9). SAJC welcomes the breadth of this list but notes the absence of persons belonging to religious, ethnic and linguistic minorities. Associations formed by or working on behalf of minority communities are among the most frequently targeted by restrictive measures globally, including through bans, deregistration, surveillance and the criminalisation of their activities and members. Their omission from an otherwise carefully enumerated list risks understating the extent to which restrictions on freedom of association are experienced along religious and ethnic lines. Para. 10 does refer to ‘minority groups or marginalized persons or communities,’ but only in general terms and in a different context—as a barometer of broader crackdowns rather than as part of the enumerated list of particularly affected individuals. A specific addition to the list in para. 9 would give this recognition greater precision and visibility.
	Suggested amendment: Add “persons belonging to ethnic, religious and linguistic minorities” to the enumerated list in paragraph 9, after “Indigenous Peoples.” This mirrors the language of article 27 of the Covenant and would bring the draft into closer alignment with the full range of groups whose associational freedoms are most frequently curtailed.


Paragraphs 14 and 49 (foreign funding restrictions)
The draft rightly identifies “foreign agent” labelling laws as incompatible with the right to seek, receive and expend funding from abroad (para. 14) and excludes the motives underlying such laws from the legitimate grounds for restriction in article 22(2) (para. 49). However, the current framing addresses only one model of restriction on foreign-funded associations—laws that attach a stigmatising designation to organisations receiving funds from abroad. An equally widespread and often more restrictive model operates through prior-permission or licensing regimes, under which associations must obtain governmental authorisation before they may receive or utilise foreign contributions. Under such frameworks, the State does not label the association; it decides whether the association may receive foreign funding at all, with non-compliance typically criminalised. These regimes grant executive authorities broad discretion to deny, suspend or revoke authorisation, and can result in the mass cancellation of operating licences across entire sectors of civil society.
	Suggested amendments:
· Paragraph 14: Expand “without the risk of being labelled a ‘foreign agent’ or a threat to national security” to read: “without the risk of being labelled a ‘foreign agent’ or a threat to national security, and without being subject to prior-permission or licensing regimes that make the receipt or use of foreign funding conditional on discretionary governmental authorisation.”
· Paragraph 49: Broaden “‘foreign agent’ or similar laws” to read: “‘foreign agent’, prior-permission or similar laws.”


Paragraph 30 (prohibited measures)
Paragraph 30 provides a valuable enumeration of measures incompatible with the obligation to respect the right to freedom of association, including arbitrary refusal to register and dissolution or banning. However, the list does not capture a set of intermediate measures that are, in practice, among the most commonly deployed precisely because they attract less scrutiny than outright dissolution: the suspension of an association’s registration or licence, the non-renewal of time-limited registrations, and the cancellation of registrations or licences en masse. Suspension freezes an association’s activities without the legal threshold required for formal dissolution. Non-renewal allows authorities to restrict associations simply by declining to extend a time-limited registration, avoiding the procedural safeguards that attach to revocation. Even where renewal is not formally refused, protracted and unexplained delays in processing renewal applications can leave associations in administrative limbo, unable to receive funds and carry out planned activities, yet not formally dissolved. Similarly, where a State bans or dissolves an association, extending the effects of that designation to affiliated institutions—such as schools, charities or publications associated with the banned entity—constitutes a further interference with freedom of association that must independently satisfy the conditions of article 22(2). Mass cancellation targets entire categories of civil society simultaneously, producing a systemic chilling effect that individual dissolution orders do not. States increasingly prefer these mechanisms to formal bans because they are administratively easier to execute and are more readily characterised as routine regulatory management rather than interference with freedom of association.
	Suggested amendment: Add “suspending, unreasonably delaying the renewal of, failing to renew, or cancelling en masse the registration or licences of associations, and extending the effects of a ban or dissolution to affiliated institutions” to the list of prohibited measures in paragraph 30, after “dissolving or banning an association.”


Paragraph 35 (hostile actions against associations working on sensitive issues)
Paragraph 35 establishes an important positive obligation on States to address hostile actions, discourses and narratives directed at associations working on issues considered controversial or sensitive. The illustrative list of such issues—gender, migrants’ rights, corruption, extractive industries, megaprojects and political opposition—is useful but omits one of the most consistently targeted areas of associational activity: the rights of ethnic, religious or linguistic minorities. Associations working on minority rights, including those working on minorities’ religious rights, particularly where those minorities face majoritarian hostility, are among the most exposed to State-orchestrated or State-tolerated stigmatisation, hostile narratives and attacks. Their absence from an otherwise broad list risks suggesting that the heightened protection this paragraph envisages does not extend to minority rights work.
	Suggested amendment: Add “the rights of ethnic, religious or linguistic minorities” to the illustrative list, after “migrants’ rights.”


Paragraphs 30 and 32 (reprisals for engagement with international human rights mechanisms)
The draft lists “reprisals” among prohibited measures (para. 30) and identifies categories of individuals protected from extraterritorial interference (para. 32), including journalists, human rights defenders, environmental defenders, lawyers and trade union members. However, neither paragraph identifies engagement or cooperation with international human rights mechanisms as a specific activity that triggers these protections. Reprisals against individuals and associations for cooperating with the United Nations is a well-documented and systemic problem, recognised as a distinct category of concern within the UN system through the Secretary-General’s annual reporting and a dedicated focal point on intimidation and reprisals. Associations that engage with such mechanisms face specific forms of retaliation, including travel bans timed to prevent attendance at sessions, deregistration following submissions, surveillance of members who meet with mandate-holders, detentions—including prolonged detention without trial—of association members, and criminalisation framed as responses to activity abroad. The Committee has a direct institutional interest in addressing this: its ability to receive credible information from civil society depends on associations being able to engage with it without fear of retaliation.
	Suggested amendments:
· Paragraph 30: After “reprisals, and harassment of association’s members, including through administrative proceedings and requirements,” add: “including reprisals for engagement or cooperation with international human rights mechanisms.”
· Paragraph 32: Add “individuals and associations engaging or cooperating with international human rights mechanisms” to the list of protected actors.


Paragraph 43 (legality of restrictions)
Paragraph 43 provides useful guidance on the legality requirement, illustrating it with examples of vague registration criteria, open-ended definitions such as “extremist activity,” and dissolution on grounds of “interference with the domestic affairs of the country.” These examples address entry-point and exit-point decisions—whether an association may be formed or dissolved. However, the paragraph does not address the legality of ongoing administrative discretion within regulatory or licensing frameworks, where an association’s continued operation depends on periodic decisions—licence renewal, compliance determinations, funding approvals—governed by criteria so broad that they vest effectively unreviewable discretion in the executive. A regulatory framework may be “provided by law” in a formal sense while failing the legality condition in substance, if the criteria governing its application are so elastic that administrative authorities can restrict any association at will.
	Suggested amendment: Add the following after the existing examples of criteria that fail the legality condition: “Similarly, regulatory or licensing frameworks that vest broad or unreviewable discretion in administrative authorities to grant, deny, suspend or revoke the registration or operating licences of associations—including on the basis of vaguely defined criteria such as ‘public interest’ or general compliance requirements—do not meet the legality condition, regardless of whether a formal legal basis for the framework exists.”


Paragraph 34 (cumulative and indirect measures)
SAJC welcomes the recognition in paragraph 34 that the enabling environment must be assessed “comprehensively and in globo” and that cumulative measures can breach freedom of association even where no single action taken in isolation appears decisive. This is an important principle. For its effective operationalisation the provision would benefit, in language, from an indication of the forms that cumulative restriction typically takes—in particular, the simultaneous or sequential application of multiple distinct regulatory frameworks to the same associations, producing a combined effect that exceeds the impact of any single instrument.
	Suggested amendment: Add the following to paragraph 34: “In particular, the simultaneous or sequential application of multiple regulatory frameworks to the same associations—such as foreign funding regulations, counter-terrorism legislation, financial investigation powers and criminal law—must be assessed in its cumulative effect, not instrument by instrument. Where the combined operation of formally distinct legal frameworks produces a restriction on freedom of association that no single measure would independently justify, the cumulative effect constitutes an interference with article 22 that must meet the conditions of article 22(2).”
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