

 
		Submission on Draft General Comment No. 38 (Article 22 ICCPR)[footnoteRef:1]*   [1: * 	Draft adopted on First Reading during the 145th session of the Committee (2- 19 March 2026).] 

	I.	Introduction
This submission is made in response to the call for comments on Draft General Comment No. 38 on Article 22 of the International Covenant on Civil and Political Rights.[footnoteRef:2] [2:  International Covenant on Civil and Political Rights (adopted 16 December 1966, entered into force 23 March 1976) 999 UNTS 171 (ICCPR).] 

The author is a prospective legal practitioner in South Africa and submits these observations based on an analysis of structural, institutional, and practical conditions affecting the exercise of freedom of association within the legal profession.
This submission focuses on the interaction between legal education, professional regulation, and associational autonomy, and seeks to highlight how freedom of association under Article 22 may be affected not only by formal legal restrictions, but also by institutional design, access conditions, and cumulative structural effects.
Where appropriate, this submission relies on publicly available policy documents and institutional frameworks, including the use of direct quotations to illustrate how such frameworks may influence participation and associational activity in practice.

	2.	General Observations on Draft General Comment No. 38
The author welcomes the development of General Comment No. 38 and supports an interpretation of Article 22 that recognises the practical and effective exercise of freedom of association.[footnoteRef:3] [3:  Human Rights Committee, Draft General Comment No. 38 on Article 22 (right to freedom of association) (2026 draft).] 


	2.1.  Structural and Practical Dimensions of Article 22
The Draft General Comment appropriately recognises that restrictions on freedom of association may arise not only through explicit legal prohibitions, but also through indirect or structural conditions.
In this regard, the author submits that particular attention should be given to:
· centralised regulatory frameworks; 
· conditions governing entry into professions; 
· language and access barriers; 
· institutional design and participation mechanisms; and 
· broader professional and societal environments. 

These factors may influence the effective exercise of associational rights, even where no formal restriction exists.

	2.2.  Participation as a Core Component of Article 22
Freedom of association includes not only the ability to form or join associations, but also the ability to participate meaningfully in them.
This includes the ability to:
· influence professional and institutional frameworks; 
· contribute to the development of standards and practices; and 
· engage in discourse relating to the administration of justice. 
International standards emphasise that lawyers must be able to participate in professional life and public discussion without restriction or interference.[footnoteRef:4] [4:  Basic Principles on the Role of Lawyers (adopted 7 September 1990) Principle 23.] 

Where participation is structurally limited, the effective enjoyment of Article 22 rights may be diminished.

	2.3 Pluralism and Associational Autonomy
Pluralism is a foundational principle underlying freedom of association.
International standards recognise that lawyers must be able to:
· form and join self-governing professional associations; 
· elect their own governing bodies; and 
· exercise their functions without external interference.[footnoteRef:5] [5:  Basic Principles on the Role of Lawyers (n 3) Principle 24.] 

The existence of multiple associations within a profession supports:
· diversity of viewpoints; 
· independence of professional standards; and 
· resilience of institutional frameworks. 

	2.4 Interaction Between Education, Regulation, and Association
In professions such as law, access to the profession is mediated through:
· legal education; 
· professional qualification processes; 
· regulatory admission frameworks. 
International standards emphasise that entry into the legal profession must be non-discriminatory and properly structured, and supported by education and professional bodies.[footnoteRef:6] [6:  Basic Principles on the Role of Lawyers (n 3) Principles 9–10.] 

Where these systems are closely integrated or centrally controlled, they may shape:
· who is able to enter the profession; 
· what perspectives are represented; and 
· the extent to which independent associations can meaningfully influence standards and practice.

	3.	Paragraph-Specific Comments

	3.1 Paragraph 7 — Freedom to Determine Associational Activity
Paragraph 7 of the Draft General Comment affirms that individuals have the right to determine the structure, organisation, and activities of their associations.[footnoteRef:7] [7:  Human Rights Committee, Draft General Comment No. 38 on Article 22 (2026 draft) para 7.] 

This freedom must be understood not only as a formal entitlement, but as requiring the existence of real and meaningful opportunities through which such choice can be exercised. In professional contexts, particularly within regulated professions such as law, the scope of this freedom is closely linked to the availability of institutional plurality.
Where professional organisation is structured around a single centralised regulatory body, and where alternative or independent associations do not have a meaningful role in:
· regulation; 
· standard-setting; or 
· professional representation 

the ability to determine associational activity may be substantively constrained, even if formally recognised.
International standards provide that lawyers must be able to form and join organisations of their choosing, including professional associations, and that such associations should play a role in protecting members’ interests and maintaining professional standards.[footnoteRef:8] [8:  Basic Principles on the Role of Lawyers (adopted 7 September 1990) Principles 23–24.] 

In circumstances where institutional design limits the practical availability or effectiveness of alternative associations, the freedom protected by Article 22 may therefore be reduced in practice. The existence of formal rights alone is insufficient where structural conditions limit their meaningful exercise.

	3.2 Paragraph 9 — Structural Barriers
Paragraph 9 recognises that structural or practical barriers may affect the exercise of freedom of association.[footnoteRef:9] [9:  Human Rights Committee, Draft General Comment No. 38 on Article 22 (2026 draft) para 9.] 

In regulated professions, such barriers often arise not from explicit legal prohibitions, but from the interaction of multiple institutional systems, including:
· education and training pathways; 
· professional qualification requirements; and 
· regulatory admission frameworks. 

These systems collectively determine access to the profession and, by extension, access to participation in professional associations. Where these pathways are uniform, centralised, or narrowly defined, they may influence:
· the composition of the profession; 
· the range of perspectives represented; and 
· the ability of individuals to form or participate in associations reflecting diverse viewpoints. 
Structural barriers may also arise where individuals encounter difficulties in:
· accessing information relating to professional regulation; 
· engaging with regulatory bodies; or 
· participating in processes affecting the governance of the profession. 

While such barriers may not constitute formal restrictions, they may nonetheless affect the effective exercise of Article 22 rights, particularly where they limit meaningful participation in professional and associational life.
Recognition of these structural dimensions is essential to ensure that freedom of association is assessed in terms of its practical accessibility, rather than its formal availability alone.

	3.3 Paragraph 10 — Diversity and Dissent
Paragraph 10 emphasises the importance of protecting diversity and dissent within associational life.[footnoteRef:10] [10:  Human Rights Committee, Draft General Comment No. 38 on Article 22 (2026 draft) para 10.] 

In the context of the legal profession, diversity is not limited to demographic representation, but includes:
· diversity of legal reasoning; 
· methodological approaches; and 
· intellectual and interpretive perspectives. 

The proper functioning of the legal system depends on the existence of open debate and the ability to challenge prevailing views, both within professional associations and in broader institutional settings.
International standards recognise that lawyers have the right to take part in public discussion of legal and institutional matters, including through associations, without restriction or interference.[footnoteRef:11] This protection extends to the ability to express views that may differ from prevailing policy or institutional approaches. [11:  Basic Principles on the Role of Lawyers (adopted 7 September 1990) Principle 23.] 

Where professional or institutional environments give rise to:
· perceived reputational risks; 
· pressure to align with dominant viewpoints; or 
· disincentives to engage in debate 

a chilling effect may arise. In such circumstances, individuals may refrain from participating in associations or from expressing dissenting perspectives, even in the absence of formal restrictions.
The protection of diversity under Article 22 therefore requires attention not only to formal freedoms, but also to the conditions under which participation occurs, including whether individuals are able to engage in associational life without fear of adverse consequences.

	3.4 Paragraph 12 — Professional Associations
Paragraph 12 recognises the role of professional associations in the exercise of freedom of association.[footnoteRef:12] [12:  Human Rights Committee, Draft General Comment No. 38 on Article 22 (2026 draft) para 12.] 

Professional associations play a central role in:
· representing the interests of practitioners; 
· contributing to the development of professional standards; 
· facilitating participation in legal and institutional discourse; and 
· supporting the independence of the legal profession. 

International standards provide that lawyers are entitled to form and join self-governing professional associations, whose executive bodies are elected by members and operate without external interference.[footnoteRef:13] These associations are intended to: [13:  Basic Principles on the Role of Lawyers (n 2) Principle 24.] 

· protect members’ professional interests; and 
· contribute to the proper administration of justice.[footnoteRef:14] [14:  ibid.] 


Where the governance of a profession is centralised within a single statutory body, the role of independent associations may be limited to:
· voluntary or representative functions, without regulatory influence. 

This may affect their ability to:
· shape professional standards; 
· influence entry into the profession; and 
· contribute meaningfully to institutional development. 
The effective protection of Article 22 therefore requires that professional associations are able to operate as substantive participants in professional life, rather than merely symbolic or consultative entities.

	3.5 Paragraph 15 — Autonomy and Self-Governance
Paragraph 15 affirms that associations must be able to operate with autonomy and independence, free from interference.[footnoteRef:15] [15:  Human Rights Committee, Draft General Comment No. 38 on Article 22 (2026 draft) para 15.] 

In professional contexts, autonomy must be assessed not only in formal terms, but also in light of the structural design of regulatory frameworks. Where professional governance is organised through statutory bodies within a centralised system, the presence of:
· ministerial oversight; 
· directive powers; or 
· approval mechanisms 
may influence the extent to which associations are able to act independently.

International standards require that professional associations of lawyers must be able to exercise their functions without external interference, including from public authorities.[footnoteRef:16] This includes the ability to: [16:  Basic Principles on the Role of Lawyers (adopted 7 September 1990) Principle 24.] 

· determine internal governance structures; 
· represent members’ interests independently; and 
· contribute to the development of professional norms and standards. 

Where regulatory arrangements limit these functions in practice, the autonomy protected by Article 22 may be affected, even if formal independence is maintained.
	
	3.6 Paragraph 18 — Right Not to Associate
Paragraph 18 recognises that freedom of association includes the right not to associate.[footnoteRef:17] [17:  Human Rights Committee, Draft General Comment No. 38 on Article 22 (2026 draft) para 18.] 

In regulated professions, this right may be affected where participation in a particular institutional framework is effectively required for entry into, or continuation within, the profession. While regulatory systems serve legitimate purposes, the absence of viable alternative frameworks may result in a form of functional compulsion.
In such circumstances, individuals may have no meaningful option but to engage with a specific regulatory structure in order to:
· access the profession; 
· maintain professional status; or 
· participate in professional life. 

This raises questions as to whether the right not to associate can be meaningfully exercised where participation in a single system is a condition of professional existence.
The effective protection of this right therefore depends on whether the broader system allows for genuine choice, rather than formal non-compulsion alone.

	3.7 Paragraph 24 — State Control
Paragraph 24 addresses the role of the State in relation to associations.[footnoteRef:18] [18:  ibid para 24.] 

State involvement in the regulation of professions is legitimate and often necessary to ensure:
· standards of competence; 
· ethical conduct; and 
· public confidence in the administration of justice. 

However, where professional regulation is centralised and integrated with broader policy frameworks, it becomes important to ensure that such involvement does not extend to undue influence over associational life.
International standards provide that lawyers must be able to perform their professional functions without intimidation, hindrance, harassment, or improper interference, including from public authorities.[footnoteRef:19] This principle applies not only to individual practitioners, but also to the associations through which they organise and represent their interests. [19:  Basic Principles on the Role of Lawyers (n 2) Principle 16.] 

In this context, safeguards are necessary to ensure that regulatory or governmental influence does not:
· limit the independence of associations; 
· affect their ability to represent diverse viewpoints; or 
· constrain their participation in professional and public discourse. 

	3.8 Paragraphs 30 & 34 — Indirect and Cumulative Restrictions
Paragraphs 30 and 34 recognise that restrictions on freedom of association may arise through indirect measures and through the cumulative effect of multiple factors.[footnoteRef:20] [20:  Human Rights Committee, Draft General Comment No. 38 on Article 22 (2026 draft) paras 30 and 34.] 

This approach is particularly important in regulated professional environments, where no single measure may appear restrictive in isolation, but where the interaction between different systems may affect the practical exercise of associational rights.
In the legal profession, relevant factors may include:
· education and training structures; 
· professional qualification requirements; 
· regulatory frameworks governing admission and practice; 
· language policies; and 
· institutional mechanisms for participation and representation. 	

Individually, these elements may serve legitimate objectives. However, when combined, they may influence:
· access to the profession; 
· the composition of the professional community; and 
· the ability of individuals to form, join, and participate in associations. 

An assessment limited to individual measures may therefore overlook the broader structural context. A cumulative analysis is necessary to determine whether the overall framework supports or constrains the effective realisation of Article 22 rights.

	3.9 Paragraph 33 — Language and Associational Activity
Paragraph 33 recognises that language may play a significant role in the exercise of freedom of association.[footnoteRef:21] [21:  ibid para 33.] 

In the legal profession, language functions not only as a medium of communication, but as a structural condition of participation, affecting:
· access to legal education; 
· professional examinations and qualification processes; 
· participation in legal proceedings; and 
· engagement within professional networks and associations. 

Changes in language policy across these domains may therefore have implications for:
· who is able to enter and progress within the profession; and 
· the ability of individuals to participate effectively in associational life. 
Where a particular language becomes dominant across multiple stages of professional participation, individuals who are not fully proficient in that language may encounter practical barriers, even in the absence of formal exclusion.
Language should therefore be understood as a factor that may influence the accessibility, inclusivity, and diversity of associational activity.

	3.10 Paragraph 38 — Special Measures
Paragraph 38 addresses the use of special measures aimed at achieving legitimate objectives, including the redress of historical disadvantage.[footnoteRef:22] [22:  ibid para 38.] 

Such measures may be consistent with Article 22 where they are:
· proportionate; 
· time-bound; and 
· designed to promote equality and participation. 

At the same time, it is important to ensure that such measures are implemented in a manner that:
· preserves associational pluralism; 
· does not unduly restrict participation by other groups; and 
· is subject to periodic review. 

Where measures extend beyond what is necessary to achieve their stated objectives, or where their effects are not regularly assessed, they may have broader implications for:
· access to professional participation; and 
· the diversity of associational life. 

A balanced approach is therefore required to ensure that special measures support inclusion while maintaining the core guarantees of freedom of association.

	4.	Application in a Contemporary Regulatory Context (South Africa)

	4.1 Centralisation of Professional Regulation
The structure of the legal profession in South Africa has undergone significant transformation through the enactment of the Legal Practice Act 28 of 2014.[footnoteRef:23] [23:  Legal Practice Act 28 of 2014.] 

Prior to this framework, the profession operated through multiple independent law societies across different regions, contributing to a plural institutional landscape in which practitioners could participate in governance and professional development through a range of bodies.
The Legal Practice Act established a single, centralised regulatory authority, the Legal Practice Council (LPC), responsible for:
· admission and enrolment of legal practitioners; 
· regulation of professional conduct; and 
· setting of norms and standards across the profession.[footnoteRef:24] [24:  Legal Practice Act 28 of 2014, long title and provisions establishing the Legal Practice Council.] 


While centralisation may promote consistency and facilitate policy objectives, it has also resulted in a reduction of institutional plurality, concentrating regulatory authority within a single body.
This structural shift is relevant to Article 22 in that it may affect:
· the availability of alternative organisational frameworks; 
· the diversity of institutional participation; and 
· the capacity of independent associations to influence professional governance. 

	4.2 Structural Conditions Affecting Associational Participation
The effective exercise of freedom of association depends not only on the formal ability to form organisations, but also on the conditions under which such organisations can function meaningfully.
In the present context, several structural factors may influence the viability and role of independent professional associations, including:
· the absence of clearly defined frameworks for recognising alternative associations; 
· uncertainty regarding their permissible functions within the regulatory system; 
· limited access to institutional resources; and 
· the concentration of regulatory authority within a single statutory body. 

Where admission, discipline, and standard-setting are centralised, independent associations may be limited to representative or voluntary roles, without substantive influence over:
· entry into the profession; 
· professional standards; or 
· regulatory decision-making. 

In addition, the practical feasibility of establishing independent associations may be affected by:
· access to funding or institutional support; 
· recognition within consultation processes; and 
· the broader regulatory environment in which they operate. 

Where funding, recognition, or participation opportunities are linked to existing institutional frameworks or policy objectives, this may influence the relative viability of different associations, including those representing distinct linguistic, cultural, or professional perspectives.
These factors do not necessarily constitute formal restrictions, but may operate as structural constraints, affecting whether associational rights can be exercised in a meaningful and effective manner.

	4.3 Legal Education and Professional Formation
Access to the legal profession is shaped by legal education, which determines both the content and methodology of legal training, as well as the pathway to professional qualification.
Institutional policy documents[footnoteRef:25] indicate that legal education is undergoing structured transformation. For example, the UNISA College of Law Curriculum Transformation Plan refers to: [25:  UNISA College of Law, Curriculum Transformation Plan 2023–2025.] 

“decolonising and re-Afrikanising the curriculum” 

and further to:
“transforming epistemology, knowledge, scholarship and language in the curriculum” 

The document also refers to the need to:
“critically interrogate dominant western-centric jurisprudences” 

These formulations indicate that curriculum reform extends beyond content revision to the underlying framework through which legal knowledge is approached and taught.
In addition, the policy identifies certain factors as potential risks in the implementation of transformation objectives, including:
“involving senior white academics in the project” 

While such considerations may be linked to broader transformation objectives, they raise questions regarding:
· inclusivity in academic participation; and 
· the diversity of perspectives contributing to legal education. 

Given that legal education constitutes the primary pathway into the profession, and that professional regulation is centralised, the interaction between education, qualification, and regulation may influence:
· who is able to enter the profession; and 
· the range of perspectives represented within it. 
This, in turn, may affect the extent to which professional associations are able to contribute to the intellectual and institutional development of the profession.

	4.4 Language, Access, and Participation
Language functions as a structural condition of participation within the legal profession, affecting:
· access to legal education; 
· professional examinations; 
· participation in legal proceedings; and 
· engagement within professional associations. 

Developments within the professional qualification framework indicate a shift towards a single language of assessment. The Legal Practice Council has stated that:[footnoteRef:26] [26:  Nomfundo Manyathi-Jele, ‘LSSA news update – May 2019’ De Rebus (10 May 2019).] 

“all future examinations will be presented and conducted in English only, and examination candidates will also be required to answer in English only”

This represents a departure from a previous dual-language system.
In addition, changes in language policy within higher education institutions have reduced the availability of Afrikaans as a language of instruction in legal studies.
When considered cumulatively, developments in:
· education; 
· professional examinations; and 
· professional practice 

may contribute to a progressive reduction in the availability of certain languages as functional tools within the legal profession.
While each measure may pursue legitimate objectives, their combined effect may influence:
· access to the profession; 
· effective participation in professional life; and 
· engagement within associations. 

	4.5 Professional Qualification, Transparency, and Participation
Professional qualification systems, including examinations and admission processes, play a central role in determining access to the legal profession.
Access to information relating to these systems is important for ensuring transparency and enabling meaningful participation. Instances where information is not readily accessible, or where engagement with regulatory bodies is limited in practice, may affect the ability of individuals and associations to:
· understand regulatory processes; 
· assess professional standards; and 
· participate in discussions relating to the development of the profession.[footnoteRef:27] [27:  Correspondence with the Legal Practice Council regarding regulatory and institutional matters (2025) (submitted separately to the Human Rights Committee).] 


Such limitations may not constitute formal restrictions, but may operate as practical barriers to participation, particularly where they affect the ability to engage with institutions that shape professional life.

	4.6 Consultation and Regulatory Development
Participation in regulatory and policy development processes is an important aspect of freedom of association.
The development of frameworks such as the Legal Sector Code involved consultation with a range of established organisations within the legal profession.[footnoteRef:28] [28:  Department of Justice and Constitutional Development, ‘Legal Sector Code an important instrument of transformative tool for the Legal Profession’ (27 July 2022).] 

However, where consultation processes primarily involve:
· recognised or established bodies; or 
· organisations aligned with existing frameworks 

questions may arise regarding:
· the inclusivity of participation; and 
· the extent to which diverse or dissenting perspectives are represented and considered. 
The structure of consultation processes may therefore influence the range of viewpoints reflected in regulatory outcomes, and the ability of associations to contribute meaningfully to policy development.

	4.7 Concluding Observations on Cumulative Effects
The considerations outlined above illustrate that the conditions affecting freedom of association may arise not from a single measure, but from the interaction of multiple structural and institutional factors.
These include:
· centralised professional regulation; 
· the relationship between education and professional entry; 
· language policies affecting access and participation; 
· the design and recognition of associations; and 
· the practical conditions of engagement with regulatory bodies. 

Individually, such measures may pursue legitimate objectives. However, when considered cumulatively, they may influence:
· access to the profession; 
· diversity within professional and associational life; and 
· the ability of associations to function as meaningful participants in the professional system. 

This cumulative perspective is consistent with paragraphs 30 and 34 of the Draft General Comment and is essential to assessing whether freedom of association is effectively realised in practice.
	5.	Cross-Cutting Principles and Conclusion

	5.1 Pluralism as a Foundational Principle
Freedom of association under Article 22 is closely linked to the principle of pluralism, which requires that individuals are able to organise in a variety of forms and participate in institutional life through diverse structures.
Pluralism in professional contexts includes:
· the existence of multiple associations; 
· diversity in professional and intellectual approaches; and 
· the ability of associations to contribute meaningfully to governance and development within the profession. 

Where institutional frameworks limit the practical availability or effectiveness of alternative associations, the underlying principle of pluralism may be affected, even in the absence of formal restrictions.

	5.2 Conditions of Participation
The effective exercise of freedom of association depends on the conditions under which participation occurs.
These conditions may include:
· access to education and professional entry pathways; 
· language policies affecting communication and qualification; 
· access to information and engagement with regulatory bodies; and 
· the design of institutional and regulatory frameworks. 

Where these factors influence who is able to enter the profession and participate in its structures, they may affect the accessibility and inclusivity of associational life.

	5.3 Interaction Between Education, Regulation, and Association
The interaction between:
· legal education; 
· professional qualification systems; and 
· regulatory frameworks 

plays a central role in shaping the composition and functioning of the profession.
Where these systems are closely integrated, they may influence:
· the diversity of perspectives within the profession; and 
· the extent to which associations are able to contribute to professional and institutional development. 

Freedom of association should therefore be understood in light of this interaction, recognising that associational rights are exercised within a broader institutional ecosystem.

	5.4 Structural and Cumulative Effects
The Draft General Comment recognises that restrictions on freedom of association may arise through indirect measures and cumulative effects.
This approach is particularly relevant in professional contexts, where:
· no single measure may be determinative; 
· multiple factors may interact over time; and 
· the overall framework may influence participation and associational activity. 
An assessment of Article 22 should therefore consider whether the combined effect of institutional arrangements supports or constrains the effective exercise of associational rights.

	5.5 Legitimacy of Language- and Culture-Based Associations
Freedom of association includes the ability of individuals to organise around:
· shared language; 
· cultural identity; or 
· professional orientation. 

Such forms of association are consistent with pluralism and do not, in themselves, undermine equality or inclusivity.
In plural societies, freedom of association is particularly important for minority communities, including linguistic and cultural minorities. Associations organised around shared language, culture, historical experience, or professional orientation are not inherently discriminatory solely by virtue of their identity or membership profile. Their legitimacy should instead be assessed by reference to their conduct, objectives, and compliance with broader constitutional and human rights principles.
Historical associations attached to particular languages or communities should not automatically determine the legitimacy of contemporary associational activity conducted within constitutional and rights-respecting frameworks.
It is therefore important that the exercise of associational rights in this context is not limited by assumptions that such associations are inherently exclusionary, provided that they operate within the broader framework of the law.

	5.6 Conclusion
The Draft General Comment provides an important opportunity to clarify that freedom of association under Article 22 must be understood in practical and structural terms, rather than solely as a formal legal entitlement.
In professional contexts such as the legal profession, the effective exercise of this right may be influenced by:
· the structure of regulatory systems; 
· access to education and qualification pathways; 
· language and participation conditions; and 
· the broader institutional environment. 

While many of these factors may pursue legitimate objectives, their interaction and cumulative effect may influence:
· access to the profession; 
· diversity within professional and associational life; and 
· the ability of associations to function as meaningful participants in institutional processes. 

A comprehensive interpretation of Article 22 should therefore:
· recognise the role of structural and indirect factors; 
· emphasise the importance of pluralism and participation; and 
· ensure that freedom of association is effectively realised in practice, including within regulated professions.
This submission does not dispute the legitimacy of measures aimed at redressing historical disadvantage, but seeks to emphasise the importance of ensuring that such measures remain compatible with pluralism, associational autonomy, and effective participation under Article 22.
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