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This independent expert submission offers paragraph-specific comments on Draft General Comment No. 38 of the Human Rights Committee on Article 22 of the International Covenant on Civil and Political Rights. The authors argue that Draft GC No. 38 presents a historic opportunity to close the normative gap in the Committee's treatment of civic freedoms, the last of the three core civic rights to receive a General Comment. Drawing on the Committee's own jurisprudence, the reports of the Special Rapporteur on freedom of peaceful assembly and of association, and contemporaneous evidence of the global spread of anti-NGO legislation and digital repression of associations, this submission advances five analytical arguments and six recommendations. It urges the Committee to: affirm that Article 22 protection extends without limitation to informal, unregistered, and digitally constituted associations; establish a strict proportionality standard for restrictions including an explicit reversal of the burden of justification onto the State; address the structural threat posed by so-called 'foreign agent' laws; provide enhanced protection for environmental defenders and climate movement associations; and clarify the State's positive obligation to create and maintain an enabling environment for associations of all kinds.


I. Introduction and Context

1.  This submission is presented by three independent experts in international human rights, climate governance, and UN treaty processes in response to the Human Rights Committee's call for comments on Draft General Comment No. 38 on Article 22 of the International Covenant on Civil and Political Rights (ICCPR). The Committee completed the first reading of this draft at its 145th session in March 2026; this submission is addressed to the second reading.

2.  The decision of the Committee to develop a General Comment on Article 22 is of exceptional importance. Freedom of association is the structural right that enables the exercise of virtually all other civil and political rights: without the ability to organize collectively, in trade unions, political parties, advocacy organizations, social movements and digital communities, the rights to expression, assembly, participation, and remedy remain practically inaccessible for large portions of the population, particularly those facing systemic disadvantage. Yet Article 22 is the only core civic freedom in the ICCPR not previously addressed by a General Comment. General Comments No. 34 (expression), No. 37 (peaceful assembly), and No. 25 (participation in public affairs) have provided authoritative interpretive frameworks for their respective rights. The adoption of GC No. 38 on Article 22 will complete this architecture.

3.  The drafting of GC No. 38 takes place in a global environment marked by systematic, often legally dressed, curtailment of associational freedoms. As documented by CIVICUS, the ICNL Civic Freedom Monitor, Freedom House, and the Special Rapporteur on freedom of peaceful assembly and of association, States across multiple regions have introduced legislation that imposes burdensome registration requirements, restricts access to foreign funding, mandates stigmatizing 'foreign agent' labels, and deploys counter-terrorism and public order frameworks to dissolve, paralyze, or criminalize associations engaged in human rights and governance work. In September 2024, a joint statement by UN Special Rapporteurs, the OSCE Office for Democratic Institutions and Human Rights, and regional human rights mechanisms called for urgent protection of civic space amid a global wave of such legislation. These are not isolated or regional phenomena, they constitute a structurally coordinated pattern of civic space closure that the Committee's General Comment must name and address directly.

4.  The authors have organized this submission around the format required by the call: comments are referenced to the relevant paragraphs of the draft. Where the draft does not yet address a matter that warrants inclusion, this submission recommends addition. 

II. Paragraph-Specific Comments

A. Scope and Definition of 'Association' - Paragraphs on Personal and Material Scope

Para. Definition paragraphs:  

The draft's treatment of the personal and material scope of the right to freedom of association is foundational and warrants the strongest possible formulation. The Committee's own jurisprudence has established that 'association' encompasses any group of individuals or legal entities brought together to collectively act, express, promote, pursue, or defend a field of common interests (Farah v. Djibouti, CCPR/C/130/D/3593/2019, para. 7.2). This definition is intentionally non-exhaustive and structurally inclusive. The draft should make explicit that this scope encompasses: voluntary groups, clubs, cooperatives, foundations, charities, trade unions, advocacy groups, social movements, informal networks, and digitally constituted associations — whether or not they have legal personality, and whether or not they are registered under domestic law. The Committee should state unambiguously that the acquisition of legal personality, or the denial thereof, by domestic authorities does not determine the threshold of Article 22 protection.

Para. Informal and unregistered associations:

A critical normative gap in existing State practice concerns the treatment of unregistered and informal associations. In Saidov v. Tajikistan (CCPR/C/122/D/2680/2015, para. 9.9), the Committee found violations arising from restrictions on the formation of a political party, affirming that protection attaches from the moment individuals seek to associate, not only once they have achieved formal registration. The draft should consolidate this into a general principle: the right to freedom of association protects the act of association itself, prior to and independent of any State recognition or registration process. Any registration system that functions in practice as a prior authorization requirement, by giving authorities broad discretion to refuse registration, or by making registration a precondition for lawful operation, engages Article 22 and must satisfy the full three-part test under Article 22(2).

Para. Positive obligations - enabling environment:  

The draft should clearly articulate the positive dimension of the State's obligation under Article 22. The right is not merely a negative obligation to refrain from interference, it generates affirmative duties to create and maintain an enabling environment in which associations can form, operate, receive funding, advocate, access justice, and participate in public decision-making without fear of reprisal, stigmatization, or criminalization. This positive dimension is well-established in the reports of the Special Rapporteur on the rights to freedom of peaceful assembly and of association (A/HRC/23/39, para. 23; A/74/349, para. 16) and must be incorporated into the General Comment's interpretive framework.

B. The Three-Part Limitation Test under Article 22(2) - Paragraphs on Restrictions

Para. Restriction paragraphs - general framework:

Article 22(2) is one of the most precisely drafted limitation clauses in the ICCPR. Restrictions are permissible only if they satisfy three cumulative requirements: (i) prescribed by law; (ii) pursuing one of the exhaustively enumerated legitimate aims (national security, public safety, public order, public health, public morals, or protection of the rights and freedoms of others); and (iii) necessary in a democratic society. Each element must be given strict and independent content in the General Comment. The authors submit the following observations on each.

Para. 'Prescribed by law':

The requirement that restrictions be 'prescribed by law' carries a substantive, not merely formal, content. As elaborated by the Siracusa Principles on the Limitation and Derogation Provisions in the ICCPR, a legal provision satisfies this requirement only if it is accessible, formulated with sufficient precision to enable individuals to foresee the legal consequences of their conduct, and not so vague as to vest authorities with unconstrained discretion. The proliferation of legislation employing undefined terms such as 'activities that alter national stability,' 'threats to social and political stability,' or 'activities with political purposes,' as observed in the El Salvador foreign agents law enacted in May 2025, in Georgia's 2024 transparency law, and in Kyrgyzstan's 2024 NGO law, fails to meet this standard. The General Comment should state that laws imposing restrictions on associations that employ vague or overbroad definitional criteria do not satisfy the 'prescribed by law' requirement, regardless of whether they are formally enacted through parliamentary processes.

Para. Legitimate aims - exhaustive character:

The draft should affirm that the list of permissible aims in Article 22(2) is exhaustive. This is a crucial interpretive point: unlike some other human rights instruments, the ICCPR does not permit a general 'public interest' or 'general welfare' justification for restricting freedom of association. The Committee has previously affirmed in Belyatsky v. Belarus that restrictions must fall within one of the specifically enumerated grounds. The General Comment should restate this as a bright-line rule and should expressly reject the use of counter-terrorism frameworks, foreign-influence narratives, or public morality rationales as catch-all justifications for restrictions that are in substance directed at associations engaging in human rights advocacy, governance monitoring, or opposition political activity.

Para. 'Necessary in a democratic society' - proportionality and burden of justification:

The requirement of necessity in a democratic society embeds a proportionality principle: restrictions must respond to a pressing social need, be rationally connected to the legitimate aim, and be the least intrusive means available to achieve that aim. Dissolution of an association, the most severe restriction, can only be justified as an ultimate sanction when lesser measures have been considered and found inadequate, and when the necessity has been established in relation to a real, not merely speculative, threat (Vladimir Katsora and others v. Belarus, CCPR/C/100/D/1838/2005, para. 8.2). The draft should be explicit that the burden of establishing necessity lies on the State imposing the restriction. This reversal of the burden of proof is not merely procedural, it reflects the structural asymmetry between the State and associations, particularly those engaging in human rights or political advocacy. Where a State dissolves an association, bans its formation, or systematically denies its registration, the presumption runs in favour of the right-holder, and the State must affirmatively demonstrate the necessity of its measure.

C. The Specific Threat of Anti-NGO and 'Foreign Agent' Legislation

Para. Foreign agent and transparency law paragraphs: 

The Committee should dedicate specific paragraphs of Draft GC No. 38 to what CIVICUS has documented as a global trend in 'foreign agent' legislation, laws that require associations receiving foreign funding to register as 'foreign agents,' 'foreign representatives,' or organizations 'pursuing the interests of a foreign power.' As of 2025, such laws have been enacted or proposed in Georgia (2024), Kyrgyzstan (2024), Hungary, El Salvador (2025), Bosnia and Herzegovina (suspended by the Constitutional Court in May 2025 as mirroring Russian legislation violating freedom of association), and numerous other jurisdictions. These laws systematically violate Article 22 on multiple grounds. They impose stigmatizing designations that produce chilling effects on associational activity independently of any formal legal sanction. They restrict access to funding, a right that the Special Rapporteur on freedom of association has identified as a logical extension of Article 22's protection. They treat foreign funding as inherently suspect in the absence of evidence that any specific association is serving a foreign government's political agenda, which is neither a legitimate aim within Article 22(2) nor a proportionate response to legitimate transparency concerns.

Para. Access to resources: 

The draft should affirm that the right to freedom of association includes the right of associations to seek, receive, and use resources, from domestic and foreign sources, to carry out their lawful activities. This is not a peripheral or derivative protection; it is the operational precondition for the exercise of the right itself. Associations that cannot access funding cannot sustain themselves. The General Comment should state that restrictions on access to foreign funding are subject to the full three-part test under Article 22(2), and that the mere fact of receiving foreign funding does not constitute a legitimate ground for enhanced regulatory scrutiny, mandatory stigmatizing labels, or dissolution, in the absence of evidence of actual harm to a specifically enumerated legitimate aim.

D. Digital Space and Associations - A Structural Gap in the Draft

Para. Digital associations and online exercise of the right: 

The authors recommend that Draft GC No. 38 devote substantive paragraphs to the exercise of freedom of association in digital spaces. Digital technologies are not merely facilitative tools for associations that exist primarily in the physical world, they have generated genuinely new forms of association, including online networks, open-source communities, social movement coalitions, and distributed advocacy organizations that may have no physical presence, no formal legal structure, and no single territorial jurisdiction. The 2023 Joint Declaration on Freedom of Peaceful Assembly and of Association by UN and regional Special Rapporteurs recognized that 'digital technologies are integral to the exercise of the rights to freedom of peaceful assembly, of association and of expression,' and affirmed that 'the exercise of these rights in the online and offline worlds are complementary and mutually reinforcing.'

Para. Digital surveillance and chilling effects on associations:  

The use of surveillance technologies to monitor, infiltrate, or expose associations and their members constitutes an interference with the right to freedom of association that the draft must address. The documented use of tools such as Pegasus spyware by governments to surveil activists, NGO representatives, and human rights defenders, as documented in Mexico and elsewhere demonstrates that mass surveillance of civil society constitutes a structural restriction on the freedom of association independently of any direct legal prohibition. The chilling effect of surveillance on associational activity is as constitutionally significant as formal dissolution or registration denial. The General Comment should establish that State surveillance of associations that is not judicially authorized, that is not necessary and proportionate, and that is conducted outside a clear legal framework violates Article 22.

E. Enhanced Protection for Environmental Defenders and Climate Movement Associations

Para. Environmental and climate movement associations:

The authors urge the Committee to include specific treatment of environmental defenders and climate movement associations in Draft GC No. 38. Environmental and climate defenders face a distinctive and intensifying pattern of threats: the criminalization of environmental protest through eco-terrorism designations; the use of Strategic Lawsuits Against Public Participation (SLAPPs) to silence and financially exhaust associations; physical persecution; arbitrary arrests; and the weaponization of public order and counter-terrorism frameworks against associations that are engaged in manifestly lawful advocacy on matters of urgent public interest. These patterns have been documented by ECNL, the Special Rapporteur on environmental defenders, and multiple UN human rights treaty bodies across numerous national contexts.

Para. Intersectionality with other ICCPR rights:

The Committee should affirm that associations of environmental and climate defenders warrant enhanced protection under Article 22 on two grounds. First, their activity directly exercises rights protected elsewhere in the ICCPR, freedom of expression, participation in public affairs, and the right to life to the extent that climate change constitutes a foreseeable threat to life (as the Human Rights Committee itself recognized in Teitiota v. New Zealand, CCPR/C/127/D/2728/2016). The restriction of these associations therefore engages multiple ICCPR obligations simultaneously. Second, the public interest character of their work, monitoring environmental violations, advocating for climate-responsive policy, representing communities facing ecological harm, means that their associations serve precisely the functions that a democratic society depends upon, and therefore fall squarely within the highest level of Article 22 protection.

III. Recommendations for the Second Reading

Recommendation 1: Scope of protected associations - The draft should state, in explicit terms, that Article 22 protection extends to all associations regardless of legal personality, registration status, formal structure, or mode of operation, including informal networks, social movements, and digitally constituted associations. The acquisition of legal personality is a consequence, not a precondition, of the right.

Recommendation 2: Positive obligation - enabling environment - The draft should include a dedicated section on the State's positive obligation to create, maintain, and protect an enabling environment for the exercise of freedom of association. This should encompass legal and administrative frameworks, access to funding, access to justice, protection from reprisals, and inclusion of associations in public decision-making processes.

Recommendation 3: Burden of justification - The draft should explicitly place the burden of establishing the necessity and proportionality of any restriction on the State. The presumption must run in favour of the right. For the most severe restrictions, dissolution, prohibition of formation, criminal prosecution of membership, the State must demonstrate real, not merely speculative, necessity by reference to evidence rather than legislative purpose.

Recommendation 4: Anti-NGO and foreign agent laws - The draft should include specific paragraphs analyzing 'foreign agent'-type legislation, finding that mandatory stigmatizing designations imposed on associations receiving foreign funding, in the absence of evidence of specific harm to a legitimately enumerated aim, fail to satisfy the three-part test under Article 22(2). Access to foreign funding is a protected component of the right to freedom of association.

Recommendation 5: Digital associations and surveillance - The draft should affirm that freedom of association applies without restriction to associations constituted in or operating through digital spaces, and that State surveillance of associations, absent judicial authorization, legal basis, and proportionality, constitutes an interference with Article 22 giving rise to State responsibility.

Recommendation 6: Environmental defenders - The draft should include enhanced protection for environmental and climate movement associations, recognizing the distinctive pattern of threats they face and the public interest character of their work. SLAPPs, eco-terrorism designations, and the application of counter-terrorism frameworks to environmental associations should be identified as paradigm cases of unjustifiable restrictions on freedom of association.
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