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The Public Defender of Rights of the Czech Republic (hereinafter “the Ombudsman”) is an independent institution established by law.[footnoteRef:1] Among other things, the Ombudsman acts in the capacity of the national preventive mechanism pursuant to the Optional Protocol to the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment. The Ombudsman is entrusted with the role of a national equality body and monitoring body for the implementation of rights recognised in the Convention on the Rights of Persons with Disabilities. As of July 2025, the Ombudsman also exercises the mandate of a national human rights institution. Taken together, these mandates place the Ombudsman in a unique position to provide a comprehensive submission on the present topic. [1:  	Act No. 349/1999 Coll., on the Public Defender of Rights and the Defender of Children’s Rights.] 

In what ways are older persons with cognitive impairment not heard, not recognized, or excluded from meaningful participation in everyday life?
Older persons with cognitive impairment frequently experience exclusion from everyday decision-making, communication and social participation despite retaining the ability to express wishes, emotions or preferences to varying degrees. In practice, family members, guardians and professionals often communicate about the person rather than with the person. This is particularly evident in residential social care services and gerontopsychiatric wards, where institutional routines may replace individual dialogue and participation.
Monitoring visits[footnoteRef:2] carried out by the Ombudsman have repeatedly documented situations in which staff members had not established effective communication methods with clients and assessed their needs solely based on intuition. Although the clients’ communication abilities were formally assessed in most of the facilities visited, no one followed up on the information gathered, and facility staff often believed that developing communication skills was pointless for these clients.[footnoteRef:3]  [2:  	The Ombudsman systematically visits places (facilities) where persons whose freedom is restricted are or may be held, whether by official order or as a result of their dependence on the care provided, for exampel residential social care services.]  [3:  	Ombudsman. Summary Report on Visits to Homes with Special Regime. 2024, pp. 28–29. ] 

Older persons with cognitive impairment may also gradually lose their social roles within families and communities. Instead of being recognised as individuals with continuing rights, identities and relationships, they are often perceived primarily as recipients of care or patients. Institutional settings may reinforce this process through collective routines, limited opportunities to make everyday choices, and insufficient opportunities to maintain previous social roles, relationships and meaningful activities.
The Ombudsman also documented paternalistic and infantilising communication towards older persons with cognitive impairment. Such practices undermine dignity, reinforce stereotypes concerning incapacity and reduce expectations regarding participation in everyday life.[footnoteRef:4]  [4:  	Ombudsman. Report on Nursing Homes and Homes with Special Regime. 2015, pp. 21–24.] 

How are the wishes, emotions, preferences and values of older persons with cognitive impairment identified, interpreted and respected when communication is difficult, altered or fluctuating?
Czech law contains several mechanisms intended to preserve the person’s will and preferences before or after cognitive impairment develops.
A person who anticipates future difficulties in expressing or exercising their legal capacity may make an advance declaration (předběžné prohlášení).[footnoteRef:5] This instrument allows individuals to express future wishes concerning personal matters, including the appointment of a guardian. The Civil Code also makes this instrument accessible to persons who cannot read or write or who have visual impairments.  [5:  	Sections 38 et seq. of Act No. 89/2012 Coll., Civil Code.] 

The Health Services Act additionally recognises advance directives (dříve vyslovené přání).[footnoteRef:6] Although a person whose legal capacity has already been restricted in relation to healthcare decisions cannot create a new advance directive, one made before the restriction remains legally relevant and healthcare providers must take it into account. [6:  	Section 36 of Act No. 372/2011 Coll., on Health Services.] 

Where a guardian has been appointed, Czech law requires the guardian to continuously ascertain and respect the person’s wishes, values, opinions and previously expressed preferences, even where these can no longer be communicated clearly because of cognitive impairment. The guardian may depart from those wishes only where there are reasonable grounds, particularly where respecting them would cause serious harm or clearly contradict the person’s interests. However, if a person’s wishes cannot be identified at all, or even after considerable effort, the decision must be based on that person’s best interests.[footnoteRef:7]  [7:  	Section 467 of Act No. 89/2012 Coll., Civil Code.] 

Beyond private law instruments, the Social Services Act provides communication support through specialised social services for persons experiencing difficulties with orientation or communication.[footnoteRef:8] These services assist individuals in expressing wishes, exercising rights and managing personal affairs with the aim of enabling maximum independence and participation in ordinary life.  [8:  	Section 42 of Act No. 108/2006 Coll., on Social Services.] 

For persons with severe communication barriers resulting from hearing impairments, the Social Services Act also guarantees interpretation services. These services help overcome communication barriers and enable people to effectively express their wishes, needs, and decisions, exercise their rights and independently manage their personal affairs. The guarantee of interpretation services also applies in criminal and administrative proceedings. Although these provisions primarily concern sensory impairments, they illustrate the broader principle that communication barriers should not be a reason for excluding individuals from participation.[footnoteRef:9]  [9:  	Section 56 of the Social Services Act.] 

Despite these legal safeguards, monitoring by the Ombudsman indicates that supported communication remains underdeveloped in practice. Service providers frequently rely on substitute decision-making instead of investing time in ascertaining the person’s wishes through repeated communication, understanding their life history, involving trusted individuals, and interpreting nonverbal cues. The prevailing practice remains one in which staff primarily seek to obtain consent or information from relatives or guardians without first attempting to involve the older adult themselves.
In what situations do care, protection or professional practices unintentionally take over decisions or silence the participation of older persons with cognitive impairment?
Protective measures intended to ensure safety often unintentionally replace autonomy.
Monitoring visits conducted by the Ombudsman show that residential social care services frequently organise everyday life according to institutional routines rather than individual wishes. Decisions concerning waking times, meals, activities, medication or opportunities to leave the facility may reflect operational needs rather than residents’ own preferences. Monitoring of homes with special regime[footnoteRef:10] found out that care organisation often prioritises the functioning of the institution over residents’ everyday choices.[footnoteRef:11]  [10:  	Homes with special regime are not exclusively intended for older people. However, in practice they are highly relevant for older people with cognitive impairment or other complex support needs.]  [11:  	Ombudsman. Summary Report on Visits to Homes with Special Regime. 2023, pp. 10, 5257.] 

The Ombudsman has repeatedly documented instances of undignified care in these facilities, including the performance of intimate procedures and changing of diapers in front of other patients in shared rooms, trivializing the needs of elderly patients, and even mockery by staff, or disregarding a person’s individuality when providing health care—ranging from insufficient information about procedures, to examinations conducted without regard for privacy, to the arbitrary adjustment of medication.[footnoteRef:12] [12:  Ombudsman. Summary Report on Visits to High-Security Facilities. 2024, p. 60. ] 

The Ombudsman has also documented situations where psychotropic medication was administered without proper informed consent or where medication served primarily to compensate for insufficient staffing rather than responding to genuine therapeutic needs. Similarly, restrictive measures have sometimes been used as substitutes for individual support or environmental adaptations.[footnoteRef:13] [13:  Ombudsman. Report on Visits to Long-Term Care Facilities. 2017, pp. 41–42.] 

Established practices may also unintentionally undermine participation by assuming incapacity. Older persons with cognitive impairment are often excluded from discussions concerning admission to social services, the conclusion or termination of care contracts or decisions affecting their everyday lives. Families and professionals may automatically communicate with guardians or relatives without first exploring whether the individual can participate with appropriate support.
The Ombudsman has further identified problems relating to unregistered residential social care services providing care outside the legal regulatory framework.[footnoteRef:14] The lack of qualified staff, inadequate material conditions, and a lack of effective oversight create an environment that significantly increases the risk of neglect, mistreatment, and the complete exclusion of residents from making decisions about their own lives.[footnoteRef:15] [14:  For example: Ombudsman. More illegal nursing homes may threaten the dignity and safety of seniors. Don't entrust your loved ones to them, warns the deputy ombudsman. Online, press release. 24. 6. 2026, Available at: https://www.ochrance.cz/aktualne/dalsi_nelegalni_domovy_​mohou_​ohrozovat_dustojnost_i_bezpeci_senioru-_nesverujte_jim_sve_blizke_​varuje_zastupce_​ombudsmana/ ]  [15:  	Ombudsman. Report on Residential social care services Providing Care without Authorisation. 2015.] 

Participation may also be limited in civic life. The Ombudsman has previously drawn attention to barriers affecting the exercise of voting rights by persons living in residential social care services, including overly restrictive interpretations of legal capacity, where in the past the right to vote was unlawfully denied solely on the basis of a general restriction of legal capacity, even though a restriction on the right to vote had to be explicitly ruled by a court.[footnoteRef:16] At the same time, for organizational reasons, facilities often automatically direct residents to vote using a portable ballot box right in their rooms. This discourages residents from voting at a regular polling place, which weakens their sense of belonging to the community.[footnoteRef:17]  [16:  	As of January 1, 2026, the new Election Administration Act no longer allows for the restriction of a person’s legal capacity when exercising the right to vote, thereby rectifying this previous error.]  [17:  	Ombudsman. Report on Exercising the Right to Vote in Residential social care services for People with Disabilities. 2020.] 

How can autonomy be supported in practice when cognition fluctuates, is partial, or changes over time?
Czech private law recognises that decision-making ability is not static and provides several graduated forms of support designed to maximise autonomy while respecting the person’s will and preferences.
The Civil Code provides for the following legal institutions:
power of attorney (plná moc), 
advance powers of attorney (předběžné prohlášení), 
supported decision-making (nápomoc při rozhodování), 
representation by a household member (zastoupení členem domácnosti), 
ad hoc representation, 
guardianship without restriction of legal capacity (opatrovnictví bez omezení svéprávnosti),
and, only as a measure of last resort, restriction of legal capacity accompanied by guardianship (omezení svéprávnosti provázené opatrovnictvím).[footnoteRef:18]  [18:  	KRÁLÍČKOVÁ, Zdeňka, LACH, Karel, ELISCHER, David a FRINTA, Ondřej. The Empowerment and Protection of Vulnerable Adults. Masaryk University, Faculty of Law, Brno & Charles University, Faculty of Law, Prague. [cited 2026-07-01]. (available in English)] 

Healthcare legislation further recognises advance directives (dříve vyslovená přání) and the possibility to appoint a trusted person (důvěrník) during involuntary hospitalisation. Certain social security benefits may also be administered through a special benefit recipient where appropriate.
Taken together, these instruments create a legal framework capable of supporting fluctuating decision-making capacity through proportionate and individualised responses rather than binary assessments of competence. Nevertheless, practice continues to rely predominantly on substitute decision-making. The Ombudsman’s Human Rights Indicators-Based Analysis shows that restriction of legal capacity remains by far the most frequently applied measure, whereas supported decision-making and other less restrictive alternatives remain rarely used.[footnoteRef:19] [19:  	Ombudsman. Analysis on How Czechia Fulfils its Obligations under the Convention on the Rights of Persons with Disabilities. 2025, pp. 57–72. (available in English)] 

Supporting autonomy therefore requires more than legislative reform. Professionals, judges, guardians, healthcare providers and social workers require systematic training on supported decision-making, communication techniques and the interpretation of will and preferences where communication changes over time. Autonomy should be understood as dynamic, recognising that many people continue to make decisions with appropriate support even where cognitive abilities fluctuate. 
How does cognitive impairment affect an older person’s role, identity, relationships and sense of belonging in family, community and social life?
Cognitive impairment often leads to a gradual transformation of the older person’s role within the family and society. As support needs increase, family members and professionals may increasingly perceive the individual primarily as someone requiring care rather than as a person with continuing rights, preferences and social roles. Although protective intentions are usually well meant, they may unintentionally contribute to dependency and social exclusion.
Many older persons with cognitive impairment progressively lose opportunities to participate in family decisions, maintain previous responsibilities or engage in community life. Limited availability of home-based and community support services often results in institutional placement, where everyday life becomes separated from ordinary social relationships and neighbourhood life. The transition to institutional care frequently weakens existing family and community ties and reduces opportunities for spontaneous social participation.
The institutional environment itself may contribute to loss of identity. Uniform daily routines, collective activities and limited possibilities to personalise living arrangements may gradually replace habits, preferences and life roles that previously formed part of the person’s identity. Monitoring visits conducted by the Ombudsman have consistently emphasised that maintaining meaningful activities, personal belongings, privacy and opportunities for individual choice significantly strengthens dignity, identity and a sense of belonging.
Where care is organized in accordance with the principles of person-centered care, older people are better able to maintain relationships, continue established routines, and stay connected to family and community life, even despite cognitive impairment.
What stereotypes, fears or social attitudes most often lead to loss of dignity, exclusion or reduced expectations for older persons with cognitive impairment?
One of the most persistent stereotypes is the assumption that cognitive impairment inevitably means inability to make decisions or meaningfully participate in everyday life. Such assumptions often lead family members, professionals and institutions to replace the person’s own wishes with decisions made “in their best interests” without first attempting supported decision-making.
Monitoring visits carried out by the Ombudsman have repeatedly documented infantilising attitudes[footnoteRef:20] towards older persons with cognitive impairment. In some facilities, staff addressed residents as if they were children or used communication styles that failed to respect their adulthood and dignity. In one documented case, a resident was routinely given fluids from a baby’s bottle with a teat despite the degrading nature of this practice.[footnoteRef:21] Such examples illustrate how care practices may unintentionally undermine personhood by treating adults as children rather than as individuals with identities.  [20:  	For example: Ombudsman. Report on Residential social care services Providing Care without Authorisation. 2025]  [21:  	Obudsman. Report on Nursing Homes and Homes with Special Regime. 2015, pp. 21–24.] 

Society’s fear of cognitive impairment and concerns regarding safety also contribute to restrictive practices. Professionals and relatives may overestimate risks while underestimating remaining abilities, leading to unnecessary restrictions on movement, social participation and everyday decision-making.[footnoteRef:22] Similarly, institutional placement is often perceived as the only appropriate response to cognitive decline despite the individual’s preference to remain in the community.[footnoteRef:23]  [22:  	Ombudsman. Recommendations on Restrictions on Residents’ Outings in Residential Social Service Facilities. 2021.]  [23:  	Ombudsman. Opinion on the regional availability of residential social services established by the City of Prague. 2026.] 

Broader social stigma surrounding cognitive impairment may result in withdrawal from public life, reduced opportunities for cultural participation and lower expectations regarding continued social contribution. Such attitudes reinforce exclusion and undermine both dignity and equality.
What laws, policies, institutions, approaches, practices or enabling environments have helped older persons with cognitive impairment to remain heard, involved, respected and socially connected?
Monitoring by the Ombudsman demonstrates that person-centred care represents the most effective practice for preserving dignity and participation. Providers delivering high-quality care actively seek to understand the individual’s life history, habits, preferences and communication style, adapting support to changing needs rather than expecting the individual to adapt to institutional routines. They promote independence by supporting existing abilities, enabling everyday choices and providing meaningful activities tailored to individual interests.
Maintaining privacy, allowing residents to personalise their living environment and facilitating regular contact with relatives and the wider community further strengthen identity and social inclusion. Good practice also includes avoiding unnecessary restrictive measures, ensuring communication in an accessible manner and involving residents in decisions concerning everyday life regardless of cognitive impairment.
Beyond formal care services, community initiatives such as senior centres, volunteering programmes and organisations supporting older persons contribute to maintaining social connections and preventing isolation. Continued development of communities that are accepting of people with cognitive disabilities can further promote their participation in ordinary community life.
What legal, policy, professional or community changes are needed to better protect the autonomy, participation and dignity of older persons with cognitive impairment?
A human rights-based approach requires moving beyond protection towards genuine support for autonomy and participation.
First, the Czech Republic should continue the transition from institutional models of care towards accessible community-based and home-based services that enable older persons to remain in their own homes and communities for as long as possible, consistent with Article 19 of the Convention on the Rights of Persons with Disabilities (CRPD). Institutional placement should become a last resort rather than the default response to increasing support needs.
Second, practical implementation of supported decision-making should be significantly strengthened. Although Czech legislation already provides several supportive measures, substitute decision-making remains dominant in practice. Judges, healthcare professionals, social workers, guardians and informal carers require systematic training on supported decision-making, communication techniques and interpretation of will and preferences in accordance with Article 12 CRPD.[footnoteRef:24] The Ombudsman has long been emphasising the need to adopt comprehensive legislation on support measures that would also define the relevant responsible authority. [24:  	According to a research report by the Ombudsman , the Czech Republic meets only 28% of the requirements of Article 12 of the Convention on the Rights of Persons with Disabilities (CRPD), specifically regarding equal recognition before the law. For more information, see: Ombudsman. Analysis on How Czechia Fulfils its Obligations under the Convention on the Rights of Persons with Disabilities. 2025.] 

Third, professional training of staff in residential social services should place greater emphasis on person-centred care, sensitive communication and respect for dignity. Their regular training should address the prevention of infantilisation, overprotection and discriminatory assumptions regarding competence. Providers should receive practical guidance on supporting communication, involving trusted persons appropriately and enabling participation in everyday decisions regardless of fluctuating cognitive abilities.
Finally, broader community measures are needed to combat stigma surrounding cognitive impairment. Public awareness campaigns, communities that are accepting of people with cognitive disabilities and opportunities for continued participation in social, cultural and civic life can help challenge stereotypes and strengthen recognition of older persons with cognitive impairment as equal members of society.
Effective protection of people in residential social care homes additionally requires adequate staffing, accessible complaint mechanisms and independent monitoring to prevent neglect, abuse and unnecessary restrictions on autonomy.

Brno July 7, 2026


Vít Alexander Schorm
Deputy Public Defender of Rights 
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