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[bookmark: _heading=h.lv6tkvk6cfzp]Input to the United Nations Human Rights Committee Informing the Development of Draft General Comment No. 38 – Freedom of Association (Article 22 ICCPR) 
I. [bookmark: _heading=h.38g4y9ufra7j]Introduction

Equal Namibia welcomes the opportunity to provide inputs on Draft General Comment No. 38 concerning Article 22 of the International Covenant on Civil and Political Rights (ICCPR). As a Namibian civil society organisation advocating for equality, dignity, and protection of minority communities particularly LGBTQI+ persons, young people, and marginalised groups, Equal Namibia has observed both positive developments and persistent challenges regarding freedom of association (FoA) in the country.

Namibia maintains a constitutional commitment to fundamental freedoms, yet civic actors continue to face structural, administrative, political, and socio-cultural barriers that limit full enjoyment of FoA. This submission is grounded in documented cases, civil society reports, and first-hand experiences of organisations operating in Namibia’s civic space.

II. [bookmark: _heading=h.v8ojex9kphuu]Normative and Legal Context in Namibia
The constitution protects freedom of association under Article 21(1)(e)[footnoteRef:0], and the State is a party to the ICCPR[footnoteRef:1]. In 2023, the Supreme Court of Namibia recognised same-sex marriages concluded abroad between Namibian citizens and foreign spouses, granting equal residence and spousal rights under immigration law. This was a landmark decision affirming dignity and equality for same-sex couples and strengthening the enabling environment for LGBTQI+ associations[footnoteRef:2]. [0:  Republic of Namibia, Constitution of the Republic of Namibia, 1990, Article 21(1)(e). It establishes domestic constitutional grounding for freedom of association. Treaty bodies expect submissions to anchor claims in national constitutional law, demonstrating internal legal recognition before discussing violations or limitations. https://www.lac.org.na/laws/annoSTAT/Namibian%20Constitution.pdf ]  [1:  United Nations, International Covenant on Civil and Political Rights, 999 UNTS 171, ratified by Namibia on 28 November 1994. This confirms treaty applicability and jurisdiction of the Human Rights Committee over Namibia. It is a standard requirement for admissibility and interpretive authority in General Comment submissions. https://treaties.un.org / https://www.ohchr.org/en/instruments-mechanisms/instruments/international-covenant-civil-and-political-rights ]  [2:  Digashu v Government of the Republic of Namibia (SA 28/2022) [2023] NASC 21; Seiler-Lilles v Government of the Republic of Namibia (SA 29/2022) [2023] NASC 22. These cases are primary judicial authorities confirming dignity, equality, and family recognition for same-sex couples. They are essential to demonstrate judicial protection of associative and relational rights, directly relevant to Article 22 ICCPR. http://www.lac.org.na/projects/grap/Pdf/Digashu_and_Seiler-Lilles_v_GRN.pdf ] 


However, in 2024 the Marriage Act 2024 (Act No. 14 of 2024) redefined “marriage” as a union between persons of opposite sex, directly conflicting with the Supreme Court’s interpretation and creating legal uncertainty for same-sex couples and associated communities[footnoteRef:3]. [3:  Republic of Namibia, Marriage Act 14 of 2024, Government Gazette No. 8290 (2024). This footnote substantiates the claim of legislative regression and legal uncertainty. The Human Rights Committee routinely examines conflicts between judicial interpretation and subsequent legislation as potential Article 2 and Article 22 concerns. https://namiblii.org/akn/na/act/2024/14/eng@2024-12-30 ] 


Despite these constitutional and judicial protections, legislation regulating associations remains outdated, fragmented, or inconsistently applied. Critical frameworks, such as the Non-Governmental Organisations Policy and the Civic Organisations Partnership Policy (COPP), remain in draft form[footnoteRef:4]. Political parties and trade unions enjoy clearer recognition, but civil society groups including LGBTQI+, environmental, youth, and informal settlement–based associations often face operational ambiguity. [4:  Government of Namibia, Draft Non-Governmental Organisations Policy (Ministry of Gender Equality and Child Welfare, 2018); Government of Namibia, Draft Civic Organisations Partnership Policy (COPP), Office of the Prime Minister. This supports the claim of regulatory uncertainty, which the HRC has repeatedly found can amount to indirect restrictions on freedom of association when legal personality is unclear or discretionary. https://www.opm.gov.na ] 


III. [bookmark: _heading=h.g1ohgitg1cro]Key Issues Affecting Freedom of Association in Namibia
1. [bookmark: _heading=h.irlseivv43c1]Administrative Barriers to Registration and Legal Personality
Civil society organisations report delays in registration under the Section 21 (Not-for-Profit) Company model, which is the primary path for NGOs. These delays disproportionately affect grassroots and youth-led groups with limited resources. Registration procedures are centralised in Windhoek, making access difficult for rural and remote communities[footnoteRef:5]. [5:  International Centre for Not-for-Profit Law (ICNL), Civic Freedom Monitor: Namibia (2023); CIVICUS, Namibia Country Update, CIVICUS Monitor (2022–2024). These are globally recognised civil society monitors used frequently by UN Special Rapporteurs and treaty bodies. They provide independent verification of administrative obstacles affecting FoA. https://www.icnl.org / https://monitor.civicus.org ] 


Additionally, organisations working on sensitive themes such as gender, sexuality, land rights, or environmental protection face additional scrutiny and requests for “clarification of purpose,” creating de facto restrictions not grounded in law.

2. [bookmark: _heading=h.g0e9b6zcenga]Chilling Effect Through Public Morality Discourses
Although Namibia does not criminalise civic activism, public and political rhetoric has generated a climate of fear and hostility, particularly towards LGBTQI+ groups, land and housing activists, and human rights defenders.

Between 2021 and 2024, several political leaders and public figures made statements suggesting that LGBTQI+ organisations “threaten cultural values” or “undermine Namibian traditions”[footnoteRef:6]. While not legislative restrictions per se, this hostile discourse shapes public opinion, increases risk for association members, and discourages participation especially among youth, queer persons, and marginalised communities in informal settlements. [6:  UN Human Rights Committee, General Comment No. 34, CCPR/C/GC/34 (2011), paras. 38–42; UN Special Rapporteur on Freedom of Assembly, Report on Stigmatization of Associations, A/HRC/20/27 (2012). These authorities establish that non-legislative state conduct, including rhetoric and stigma, can violate FoA. This directly supports our argument that public morality discourse constitutes a de facto restriction. https://www.ohchr.org ] 


3. [bookmark: _heading=h.xnsfl7g4wiv2]Barriers to Funding and Sustainability
Many Namibian associations rely heavily on foreign funding. However, banks frequently flag international transfers for “enhanced due diligence,” delaying access to funds for weeks or months[footnoteRef:7]. The absence of formal guidance on permitted foreign funding generates uncertainty, and some community-based organisations have been asked to justify their “alignment with national interests” before funds are released. These measures function as indirect yet significant constraints on FoA. [7:  International Centre for Not-for-Profit Law (ICNL), Civic Freedom Monitor: Namibia (2023); CIVICUS, Namibia Country Update, CIVICUS Monitor (2022–2024). These are globally recognised civil society monitors used frequently by UN Special Rapporteurs and treaty bodies. They provide independent verification of administrative obstacles affecting FoA. https://www.icnl.org / https://monitor.civicus.org ] 


4. [bookmark: _heading=h.42pi953tkpwu]Excessive Bureaucratic Oversight and Ambiguous Requirements
Although Namibia does not impose explicit statutory oversight over internal governance, some officials have demanded minutes of meetings, membership lists, proof of office location, or additional documentation particularly when organisations address politically sensitive issues. These inconsistently applied requirements create arbitrary administrative burdens that disproportionately affect small and emerging associations.

5. [bookmark: _heading=h.tsgzsrhb9g9]Digital Civic Space: Surveillance, Harassment, and Mis/disinformation
Namibia’s digital environment remains relatively open; however, civil society organisations report targeted online harassment against women, LGBTQI+ leaders, journalists, and activists, as well as risks of digital surveillance during high-profile advocacy campaigns. The absence of comprehensive data-protection safeguards despite the Data Protection Bill remaining in draft form exposes associations and their members to misuse of personal data. Misinformation campaigns aimed at delegitimising CSOs during elections and policy debates further undermine digital FoA.[footnoteRef:8] [8:  UN Human Rights Committee, General Comment No. 37, CCPR/C/GC/37 (2020); UN Special Rapporteur on Freedom of Association, Digital Age Report, A/HRC/41/41 (2019). These sources confirm that Article 22 protections extend to digital spaces, making this footnote essential to justify inclusion of surveillance, harassment, and disinformation in a FoA analysis.] 


6. [bookmark: _heading=h.nin0jjib286u]Unequal Access to Freedom of Association for Marginalised Groups
Certain groups face disproportionate barriers to forming or joining associations, including LGBTQI+ persons, rural youth, Indigenous communities, persons with disabilities, informal workers, migrants, asylum seekers, and residents of informal settlements. These barriers stem from stigma, structural discrimination, lack of resources, inaccessible procedures, and fear of retaliation[footnoteRef:9]. [9:  UN Human Rights Committee, General Comment No. 18, CCPR/C/21/Rev.1/Add.1 (1989);
African Commission on Human and Peoples’ Rights, Guidelines on Freedom of Association and Assembly in Africa (2017). It anchors our equality analysis in both UN and African human rights jurisprudence, strengthening legitimacy and regional coherence. https://www.achpr.org ] 


7. [bookmark: _heading=h.dr6max37q2wz]State-Sanctioned Homophobia and Democratic Backsliding
Equal Namibia notes with serious concern that, notwithstanding progressive judicial developments, Namibia has experienced recent legislative actions that represent a backward trend for freedom of association and democratic governance.

In 2023, Parliament passed the Marriage Amendment Bill (popularly referred to as the “Ekandjo Bill”), formally titled the Marriage Amendment Act, 2023, introduced as a Private Member’s Bill[footnoteRef:10]. The Bill sought, inter alia, to criminalise the “promotion of homosexuality” and related expressions, including advocacy, public education, and organisational activities by civil society organisations. Had it been signed into law, the Bill would have exposed activists, human rights defenders, and members of LGBTQI+ organisations to criminal penalties of up to six (6) years’ imprisonment[footnoteRef:11]. [10:  Parliament of the Republic of Namibia, Marriage Amendment Bill, 2023 (Private Member’s Bill introduced by Hon. Jerry Ekandjo). This Bill was introduced in direct response to Supreme Court rulings recognising foreign same-sex marriages. Private Member’s Bills, though not executive-driven, still represent the formal legislative will of Parliament. https://database.ilga.org/api/downloader/download/1/NA%20-%20LEG%20-%20Marriage%20Amendment%20(Bill)%20(2023)%20-%20OR-OFF(en).pdf ]  [11:  Marriage Amendment Bill, 2023, Penal Provisions (clauses criminalising “promotion of homosexuality”), prescribing imprisonment of up to six years. Criminalising “promotion” directly targets NGOs, advocacy groups, health organisations, and human rights defenders, placing freedom of association and expression at risk under Article 22 ICCPR. Also see the UN Human Rights Committee, General Comment No. 34, para. 48 (on criminalisation of advocacy). ] 


Although the President ultimately declined to sign the Bill into law, its passage by a democratically elected legislature reflects a deeply troubling trend: the use of legislative power to stigmatise minority groups and to threaten the very existence of civil society organisations working on equality, dignity, health, and human rights[footnoteRef:12]. The chilling effect of such legislative initiatives persists even when not enacted, as organisations are forced to operate under uncertainty, fear of prosecution, and heightened public hostility[footnoteRef:13]. [12:  International Commission of Jurists (ICJ), Legislating Against LGBT Rights: The Global Impact on Rule of Law and Democracy (2020). The ICJ documents how anti-LGBTQ legislation is frequently used to delegitimise civil society and weaken democratic institutions. https://www.icj.org ]  [13:  UN Special Rapporteur on the rights to freedom of peaceful assembly and of association, Report on Legislative Threats to Civil Society, UN Doc. A/HRC/20/27 (2012), paras. 64–67. This report establishes that laws which are proposed but not enacted can still create chilling effects incompatible with Article 22 ICCPR. https://www.ohchr.org ] 


This risk was further exacerbated during deliberations in the National Council, where proposals were reportedly debated to introduce the death penalty for conduct associated with homosexuality under the same legislative framework despite the death penalty being explicitly prohibited by Article 6 of the Namibian Constitution[footnoteRef:14]. The willingness of legislative bodies to entertain such proposals signals a form of state-sanctioned homophobia that undermines constitutional supremacy, weakens the rule of law, and erodes freedom of association. [14:  Constitution of the Republic of Namibia, Article 6 (Right to Life), explicitly abolishing the death penalty. Any legislative debate proposing capital punishment is constitutionally impermissible and undermines constitutional supremacy. https://www.lac.org.na/laws/annoSTAT/Namibian%20Constitution.pdf ] 


In response, Equal Namibia formally submitted a petition requesting a hearing before Parliament’s Constitutional and Legal Affairs Committee, calling for engagement on the constitutionality and human rights implications of the Bill and similar legislative initiatives[footnoteRef:15]. Neither Parliament nor the Office of the President responded to this petition. The absence of institutional dialogue with affected civil society organisations further undermines participatory democracy and the State’s positive obligation to facilitate freedom of association under Article 22 ICCPR. [15:  Equal Namibia, Petition to the Constitutional and Legal Affairs Committee of Parliament on the Marriage Amendment Bill (2023). This ddemonstrates civil society’s attempt to engage through lawful, participatory mechanisms and the State’s failure to respond, contrary to positive obligations under Article 22 ICCPR. Also see UN Human Rights Committee, Korneenko et al. v. Belarus, Comm. No. 1274/2004. ] 


Taken together, these developments demonstrate how hostile legislative initiatives even when ultimately unsuccessful can produce systemic chilling effects on civil society, restrict civic space, and contribute to democratic erosion.
IV. [bookmark: _heading=h.84ljit39u7u]Positive Developments
Equal Namibia acknowledges significant progress, including the High Court judgment of June 2024 decriminalising same-sex relations, increased cooperation between government and civil society on early childhood development, HIV response, social protection, and gender justice, and public commitments to developing a Civic Society Partnership Framework. Greater tolerance of peaceful demonstrations since 2020, including youth-led protests on gender-based violence and economic inequality, further demonstrates Namibia’s potential to fully realise Article 22 rights.

V. [bookmark: _heading=h.kxcbe1d4me95]Recommendations for the General Comment (Grounded in Namibian Reality)
Equal Namibia respectfully offers the following recommendations for inclusion in the General Comment:

1. [bookmark: _heading=h.3xgqweb4hoal]Clarify State Obligations to Ensure Simple, Accessible, Non-Discriminatory Registration
States should ensure that registration processes:
· are decentralised;
· do not require excessive documentation;
· cannot be denied based on an organisation’s thematic focus;
· protect informal associations, which are crucial in rural/remote communities.
2. [bookmark: _heading=h.b3uc6lf3ud3r]Address Hostile Public Discourse as a De facto Violation of FoA
The General Comment should recognise that hostile rhetoric by state officials can create chilling effects equivalent to legal restrictions, particularly in contexts where social stigma (e.g., LGBTQI+ communities in Namibia) can escalate into violence.
3. [bookmark: _heading=h.uogoh1t4n7ey]Protect Access to Domestic and Foreign Funding
States should affirm:
· the right to seek, receive and use funding, including foreign funding,
· the prohibition of arbitrary banking restrictions, and
· the need for transparent, non-discriminatory financial oversight frameworks.
4. [bookmark: _heading=h.m09buw1uyo42]Strengthen Protection of Digital FoA
The General Comment should emphasise:
· the right to secure digital communication;
· prohibition of unlawful surveillance;
· State obligations to combat disinformation that targets civil society.

5. [bookmark: _heading=h.mllx3jj76619]Ensure Equality and Non-Discrimination in FoA
The Comment should specifically name groups that face multiply layered discrimination in many States, including Namibia: LGBTQI+ persons, women, youth, indigenous peoples, migrants, persons with disabilities, and communities in informal settlements[footnoteRef:16]. [16:  See Fn 10 ] 

6. [bookmark: _heading=h.itb8jzlzedyj]Provide Clear Standards for Limiting FoA[footnoteRef:17] [17:  UN Human Rights Committee, General Comment No. 31, CCPR/C/21/Rev.1/Add.13 (2004), para. 6. This establishes the negative and positive obligations framework, a cornerstone of modern treaty-body interpretation. ] 

Restrictions should be:
· exceptional,
· lawful,
· necessary and proportionate,
· evidence-based,
· free from political or moral considerations.
7. [bookmark: _heading=h.caypt1faws6u]Recognise Associations’ Autonomy
The General Comment should reaffirm that States must not interfere with:
· internal governance,
· membership criteria,
· leadership choices,
· programming,
· advocacy objectives.

VI. [bookmark: _heading=h.v80kcf4elini]Conclusion
Equal Namibia affirms that freedom of association is essential for building an inclusive, equitable, and participatory democratic society. Namibia has made progress in expanding civic space, but persistent structural, administrative, digital, and socio-cultural barriers continue to undermine the full enjoyment of Article 22 for marginalised communities.

We therefore urge the Human Rights Committee to adopt a General Comment that strengthens protections for associations, recognises modern challenges including digital threats and hostile rhetoric and ensures that States uphold both their negative and positive obligations to respect, protect, facilitate, and fulfil the freedom of association.

Equal Namibia remains available for further engagement, consultation, and dialogue with the Committee.[image: ]
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