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This issue covers jurisprudence highlights of the 95th - 97th sessions of the Committee on the Rights of the Child (CRC), the 75th and 76th sessions of the Committee on Economic, Social and Cultural Rights (CESCR), the 30th and  31st sessions of the Committee on the Rights of Persons with Disabilities (CRPD) and of the 87th - 89th sessions of the Committee on the Elimination of Discrimination against Women (CEDAW):

· State’s failure to protect children at a closed church-run orphanage against violence (CRC communication No. 144/2021, 57 children residing at the Ninotsminda Saint Nino orphanage v Georgia)

· Granting of a mineral exploration permit on traditional territory of the Sami people without an impact assessment or free, prior and informed consent (CRC communication No. 172/2022, M.V. et al v Finland)

· Eviction of a family that was occupying an apartment without legal title and without alternative housing (CESCR communication No. 188/2020, El Korrichi v Spain)

· Impact of mining exploration on reindeer husbandry by Sami people (CESCR communications No. 251 & 289/2022), Tornensis et al v Finland)

· Arbitrary detention, torture, enforced disappearance and lack of reasonable accommodation to dissident scholar with disabilities (CRPD communication No. 84/2020, al-Hawali v Saudi Arabia)

· Lack of procedural accommodations for a person with an intellectual disability in criminal proceedings against him (CRPD communication No. 69/2019, Ruiz Suarez v Spain)

· Forced sterilization of rural indigenous women (CEDAW communication No. 170/2021, Carbajal et al v Peru)
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[bookmark: _REPATRIATION_FROM_SYRIAN][bookmark: _Communication_No._129/2020][bookmark: _STATE’S_FAILURE_TO]
STATE’S FAILURE TO PROTECT CHILDREN AT A CLOSED CHURCH-RUN ORPHANAGE AGAINST VIOLENCE

Communication No. 144/2021, 57 children residing at the Ninotsminda Saint Nino orphanage v Georgia (95th session)

Facts

The complaint was submitted by the director of the NGO Partnership for Human Rights on behalf of 57 children who were residing at the church-run Ninotsminda Saint Nino orphanage at the time. The children, including children with disabilities, were allegedly subjected to physical and psychological abuse by orphanage staff, exposed to poor accommodation conditions, including lack of sufficient food, bed linen and hygiene products. It was also alleged that independent monitoring visits were suspended preventing external oversight of the orphanage.

Committee’s decision

This was the first case in which the Committee clarified its understanding of “groups of individuals” that can bring a communication under article 5 (1) of the Optional Protocol. It considered that, although not all the children’s names were provided, the communication had been filed on behalf of a well-defined group of children held in isolation and under State custody, who were identifiable and had victim status. The Committee also accepted that the NGO represent the children in the absence of their written consent, given that her repeated requests to meet the children had all been denied by the Agency for State Care as the children’s guardian, that there had been no other possibility to obtain the children’s consent, as all access to the orphanage had been suspended at the time of submitting the complaint, and that she had filed several complaints on behalf of the victims at the domestic level. However, it considered that the author had failed to justify that she attempted to contact some of the children who were transferred from the orphanage in 2021 to seek their consent to [footnoteRef:1]contact was not possible.[footnoteRef:2] [1: ]  [2:  In a partially dissenting opinion, three Committee members considered that the Committee should have asserted its competence over the entire group of 57 children.] 

The Committee further considered that the domestic judicial proceedings were unreasonably prolonged in the light of the context and the fact that national courts had not taken a final decision on the author’s complaints after almost three years, without any reasonable justification. The Committee found that the State party failed to protect the rights of the victims, who were deprived of their family environment and some of whom had disabilities in light of the uncontested treatment suffered by the children at the orphanage, the suspension of monitoring visits from June 2020 to April 2021, the reports of the Office of the Public Defender since 2015 stating that the children were transferred to other alternative care facilities in 2021 without properly considering their needs and/or views, that access to lawyers was not granted and that the monitoring visits of the Office of the Public Defender resumed but without the children being given a safe space to communicate with the monitoring teams. 
The Committee also found that the national authorities had not shown due diligence in investigating the numerous allegations of violence, abuse and ill-treatment promptly and effectively. In this regard, it took into account the fact that only one child had been granted victim status and the others were considered witnesses, that their testimonies were taken without the presence of a lawyer, and that these children and their lawyers had not had access to the relevant investigative materials, that most alleged offences have become statute barred, and that, since 2015, very few investigations had been initiated and those that had, were still ongoing. Regarding the child who had been recognized as a victim, forensic examinations of that child did not recognize the harm suffered during childhood, and specialized protocols to conduct psychological assessments had not been considered.
The Committee concluded to violations of the children’s rights under articles 3 (best interests of the child), 12 (right to be heard), 20 (special protection of children deprived of a family environment), 23 (rights of children with disabilities) and 25 (right to regular review of care) and article 19 (right to protection of all forms of violence), read in conjunction with article 37 (a) (prohibition of torture and ill-treatment), of the Convention.

Remedies

The State party was requested to provide adequate, comprehensive and timely compensation and rehabilitation to the victims for the violations suffered; issue a public apology to the victims; reassess the situation of those still under State care in line with the Convention; and conduct an effective, independent and prompt investigation of all criminal cases and prosecuting those found responsible. Reparation measures should be determined in coordination with the victims to ensure that their views and opinions are taken into consideration. The Committee also established the following general measures of reparation: ensuring the regular independent monitoring of such centres in the State party; guaranteeing that the entity responsible for the independent monitoring of such centres in the State party can effectively exercise its mandate, with the possibility of visiting such places at any time and conducting confidential interviews with the children; ensuring that there is an effective child-centred complaint system in all kinds of care institutions that is confidential, accessible, gender-sensitive and child-friendly; guaranteeing access to legal aid and appropriate legal representation for all children who need support in exercising their rights or who have to appear in court; and ensuring that investigations into every allegation of a violation of the rights of a child are conducted with due diligence and that such a procedure is followed each time a child is the victim of a crime or offence. 

[bookmark: _GRANTING_OF_A]GRANTING OF A MINERAL EXPLORATION PERMIT ON SAMI PEOPLE’S TRADITIONAL TERRITORY WITHOUT A PROCESS OF FREE, PRIOR AND INFORMED CONSENT 

Communication No. 172/2022, M.V. et al v Finland (97th session)

Facts

The communication was submitted by three girls belonging to the Sami People, members of a multigenerational and semi-nomadic reindeer herding family from the Kova-Labba siida.  The State party permitted a mineral exploration project on their traditional territory without a proper impact assessment and without obtaining the free, prior and informed consent of their community. More specifically, the planned exploration was to be carried out in the heart of the winter herding lands.

Committee’s decision

This was the first case concerning Indigenous Peoples’ rights decided by CRC.
The Committee considered that the Convention should be read in the light of the evolving interpretation of Indigenous Peoples’ rights, in particular the United Nations Declaration on the Rights of Indigenous Peoples as an authoritative framework for interpreting State party obligations under the Convention concerning Indigenous Peoples’ rights. 
The Committee considered that Indigenous children have the right to enjoy their traditional territories and that any decision affecting them should be taken with their effective participation. It therefore affirmed that State parties must promote Indigenous children’ consultation on all matters affecting them, including issues concerning their traditional territories and environment, so that Indigenous children must be at the heart of processes of free, prior and informed consent.
The Committee found that the State party had not demonstrated how the standards established in international human rights law for the participation of Indigenous children were correctly applied in the decision to grant a permit for exploration on the authors’ traditional lands, which affected their culture, identity and standard of living were affected.
The Committee also considered that ignoring the right of Indigenous Peoples to use land and failing to take appropriate measures to ensure respect in practice for their right to give their free, prior and informed consent whenever their rights may be affected, constituted a form of discrimination, as it resulted in nullifying or impairing the recognition, enjoyment or exercise of their rights to their ancestral territories, natural resources and, as a result, their identity. The Committee moreover found that the discrimination suffered by an Indigenous People also had an impact on children, the preservation of whose cultural identity is crucial, as they represent the continuity of their distinct people.
The Committee concluded that the granting of the permit violated the authors’ rights under articles 8 (identity), 27 (adequate standard of living) and 30 (cultural rights of minority and indigenous children), read alone and in conjunction with articles 2 (1) (obligation to respect and ensure the Convention rights) and 12 (right to be heard), of the Convention.

Remedies

The State party was requested to provide the authors with effective reparation for the violations suffered, including by effectively reviewing its decision to permit the mineral exploration project after a child rights-oriented impact assessment, as a first stage that would make it possible to carry out an adequate process to obtain the free, prior and informed consent of the authors’ siida, in which the authors should participate effectively.
As general measures of reparation, the State party was requested to pursue its efforts to amend its legislation to enshrine the international standard of free, prior and informed consent, specifically by ensuring the participation of affected Indigenous children, and to include an environmental and social impact assessment, including a children’s rights-oriented impact assessment. 



Committee on Economic, Social and Cultural Rights (CESCR) 

[bookmark: _EVICTION_OF_A]EVICTION OF A FAMILY THAT WAS OCCUPYING AN APARTMENT WITHOUT LEGAL TITLE AND WITHOUT ALTERNATIVE HOUSING

Communication No. 188/2020 El Korrichi v Spain (75th session) 

Facts

The communication was submitted by a Moroccan national, on her own behalf and on behalf of her two minor children. The author and her children had been occupying without legal title accommodation owned by the Madrid Social Housing Agency since 2016. After receiving a voluntary eviction notice, the author applied for social housing but received no response. The author also requested the suspension of the eviction order issued against her. On 9 July 2020, the author and her children were evicted. The author’s appeal against the eviction order was subsequently upheld, and the eviction order revoked, notwithstanding the fact that it had already been executed. 

Committee’s decision

This is the Committee’s lead decision in eviction cases, confirming the standards on procedural protection against forced evictions. This includes the requirement for authorities to conduct a proportionality test of the eviction and balancing of rights. This test should include an assessment of: a) the availability of adequate alternative housing; (b) the personal circumstances of the occupants and their dependants; (c) the occupants’ cooperation with the authorities in seeking suitable solutions; and (d) the distinction between properties belonging to individuals who need them as a home or source of income and properties belonging to banks, financial institutions or other entities. The Committee also analysed the States’ duty to provide adequate alternative housing to people in need or to take all measures to fulfil their right to housing to the maximum available resources.
When assessing the proportionality of the eviction order in the present case, the Committee observed the absence of an analysis of the impact of the eviction on the author and her children in the light of the family’s extremely socioeconomic vulnerable circumstance, their status as migrants; the particular effects of the eviction on the author as a woman head of household with responsibility for two minor children without the wherewithal for adequate housing or other viable alternatives; the social utility of the property where the author and their children lived, given that it belonged to the Social Housing Agency; the author’s applications for social housing; the availability of social housing provided by the administrative authorities responsible; and the existence of alternative means of resolving the problem. 
Regarding the State party’s obligation to provide alternative housing, the Committee noted that the only alternative housing option offered to the author consisted of an emergency place in a facility for women victims of gender-based violence, a temporary option aimed at offering protection to this group of women that would have entailed the separation of the family unit, and therefore could not be considered as adequate housing. It also noted the measures taken by the social services in favour of the author and her children, in particular the allocation since June 2020 of a minimum living income of €287.78 a month and the emergency assistance allocated after her eviction. However, the Committee concluded that the State party had failed to demonstrate that it had taken all possible efforts, using all available resources, to realize, as a matter of urgency, the right to housing of the author and her children, who were in a situation of dire need. For example, the State Party did not explain that denying the author social housing was necessary because it was putting its resources towards a general policy or an emergency plan to be implemented by the authorities with a view to progressively realizing the right to housing, especially for persons in a particularly vulnerable situation. The State Party had also failed to explain, in particular, why the house occupied by the author and her children was boarded up after their eviction, making it unavailable to anyone.
The Committee found that the eviction of the author and her children without a proper assessment of proportionality by the judicial authorities, including consideration of the disproportionate impact that the eviction could have on the author and her children and the principle of the best interests of the child, and without a guarantee, as part of the procedure, of genuine and adequate consultation or the right of the children to be heard, together with the lack of alternative housing and the State Party’s failure to provide evidence that it had taken all appropriate measures to the maximum of its resources, constituted a violation of their right to adequate housing, in violation of article 11(1) of the Covenant (adequate standard of living), read alone and in conjunction with articles 3 (equal rights of men and women) and 10(3) (children protection).

Remedies 

The State party was requested to provide the author and her children with an effective remedy, in particular by: (a) reassessing, if they are not currently in adequate housing, their state of necessity and their place on the waiting list, taking into account the length of time that their application for housing has been on file with the Community of Madrid, starting from the date on which the author applied, with a view to providing them with social housing or taking some other measure that would enable them to live in adequate housing, bearing in mind the criteria set out in the present Views; (b) providing the author and her children with financial compensation for the violations of their rights, including the material and non-material damages suffered by the family; and (c) reimbursing the author for the legal costs reasonably incurred in submitting this communication, at both the domestic and international levels.

As general measures of reparation, the State party was requested to: a) ensure that its normative framework allows persons in respect of whom an eviction order is issued to challenge the decision before a judicial or other impartial and independent authority with the power to order the cessation of the violation and to provide an effective remedy so that such authorities can examine the proportionality of the measure in the light of the criteria for limiting the rights enshrined in the Covenant under the terms of article 4; consider, where appropriate, the best interests of the child and the disproportionate impact of evictions on women, especially those who are single mothers of minor children and on a precarious economic footing; and revise current regulations to introduce reasonable notice periods and mandatory consultations with the persons affected by an eviction; (b) Take the necessary measures to ensure that evictions affecting persons who lack the wherewithal to obtain alternative housing take place only within the framework of proceedings involving genuine and effective consultation with the persons concerned in which all available alternative housing (whether belonging to such persons or made available by the relevant State agencies) is assessed and only after the State has taken all essential steps, to the maximum of its available resources, to ensure that evicted persons have alternative housing, especially in cases involving families, households headed by single parents – women in particular – older persons, children and/or other persons in vulnerable situations. If the group to be evicted includes children, the proceedings must guarantee their right to be heard; (c) Adopt the measures necessary to put an end to the practice of automatically excluding from lists of applicants for housing all persons who find themselves occupying a dwelling without legal title because they are in a situation of necessity, so that all such persons have equal access to the social housing stock, removing any unreasonable condition that might exclude persons at risk of destitution; (d) Take the measures necessary to ensure proper coordination between the judicial authorities and social services to prevent an evicted person from being left without adequate accommodation; (e) Develop and implement, in coordination with the Autonomous Communities and to the maximum of its available resources, a comprehensive plan to guarantee the right to adequate housing for low-income persons, in keeping with general comment No. 4 (1991). This plan should provide for the necessary resources, indicators, time frames and evaluation criteria to guarantee these individuals’ right to housing in a reasonable, timely and measurable manner; (f) Establish a protocol for complying with requests for interim measures made by the Committee and inform all relevant authorities of the need to grant such requests in order to ensure the integrity of the procedure; (g) Establish follow-up mechanisms to assess the effectiveness of reparation measures and to prevent the recurrence of similar situations.

[bookmark: _GRANTING_OF_A_1]GRANTING OF A MINERAL EXPLORATION PERMIT (COMMUNICATION 251/2022) AND A RESERVATION (COMMUNICATION 289/2022) IN RESPECT OF AREAS ON SAMI PEOPLE’S TRADITIONAL TERRITORY WITHOUT A PROCESS OF FREE, PRIOR AND INFORMED CONSENT 

Communications No. 251/2022 and 289/2022, J.T. et al v Finland (76th session)

Facts

The communication was submitted by members of the Kova-Labba siida, a semi-nomadic reindeer herding community from the Sami People. The State party granted a mineral exploration permit (communication No. 251/2022) and a reservation (communication No. 289/2022) in respect of areas on their traditional territory, without proper impact assessment and without obtaining their free, prior and informed consent, while the planned works are to be carried out in the heart of the authors’ winter herding lands, during winter (the worst possible time as regards traditional reindeer herding, according to the authors).

Committee’s decision

This is the first case examined by the Committee concerning Indigenous Peoples’ rights. The Committee considered that the Covenant should be read in the light of the evolving interpretation of Indigenous Peoples’ rights, as reflected in its relevant general comments. In particular, the Committee observed that the protection of traditional lands, territories and resources is a prerequisite for the right to an adequate standard of living for Indigenous Peoples, as their traditional lands, territories and resources are an important basis for their livelihoods. Likewise, the Committee noted that the recognition of Indigenous Peoples’ right to land -as an indispensable part of their right to take part in cultural life- is in line with international human rights jurisprudence in this area. The Committee also recalled that land is closely linked with the right to self-determination, as enshrined in article 1 of the Covenant.
The Committee was therefore of the view that States parties should take measures to recognize and protect the rights of Indigenous Peoples to own, develop, control and use their communal lands, territories and resources, and must ensure the effective participation of Indigenous Peoples in decision-making processes that may affect their way of life, in particular their right to land, based on the principle of their free, prior and informed consent, so as not to endanger the very survival of the community and its members, as enshrined in article 32 (2) of the United Nations Declaration on the Rights of Indigenous Peoples and reaffirmed in the Committee’s general comments.
The Committee found that the State party had not demonstrated that, in the process of granting the exploration permit and the reservation, adequate account had been taken of the right of the authors to land, as part of their right to take part in cultural life (article 15.1a), read alone and in conjunction with the rights to self-determination (article 1) and to an adequate standard of living (articles 11.1), and the obligation to ensure their effective participation, as established in international human rights law. This is the first time that a Treaty Body finds a violation of the right to self-determination as a justiciable right under the individual communications procedure.
The Committee also found that, in the context of Indigenous Peoples, eliminating discrimination necessitates measures to give legal recognition to their rights to their traditional lands, including through forms of collective ownership, and to ensure protection of those rights, as an essential element of the right to take part in the cultural life of the community, and to provide effective remedies when these rights are infringed. The Committee observed that the State party’s failure to give legal recognition to the rights of the authors, as Indigenous Peoples, in respect of their traditional lands led to a situation in which they are not entitled to compensation when their traditional lands are made the site of mineral exploration and not recognized as an interested party in the granting of a reservation, which has the effect of nullifying the recognition of their rights to their traditional territories and natural resources and their enjoyment or exercise of those rights.  The Committee, therefore, considered that the State party had not demonstrated how, in the processes of granting the permit and the reservation under the Mining Act, the authors’ rights under article 15 (1) (a), read in conjunction with article 2 (2) (non-discrimination), of the Covenant were adequately taken into account.

Remedies

The State party was requested to provide the authors with effective reparation for the violations suffered, including through an effective review of the decisions concerning the mineral exploration project and the area reservation, based on an adequate process for free, prior and informed consent, accompanied by an independent assessment of the impact on their rights.
As general measures of reparation, the State party was requested to pursue its efforts to amend its legislation and administrative procedures to enshrine therein the international standard of free, prior and informed consent and to include therein provision for environmental, social and cultural impact assessments. The State party was also requested to initiate the process of legal recognition of the rights of Indigenous Peoples to their traditional lands, including through collective ownership.


Committee on the Rights of Persons with Disabilities (CRPD)

DETENTION OF AND LACK OF PROVISION OF ACCOMMODATION TO RELIGIOUS SCHOLAR WITH DISABILITIES

Communication No. 84/2020, al-Hawali v. Saudi Arabia (30th session)

Facts

[bookmark: _Hlk172275476]The author submitted the communication on behalf of his uncle, Mr. Safar bin Abulrahman Al-Hawali, a religious scholar and political dissident. Mr. Al-Hawali has impairments affecting his communication and mobility skills and self-care ability as well as conditions that require constant care. On 12 July 2018, Mr. Al-Hawali was arrested by State security forces, along with other of his male relatives. taken to an unknown location, without presenting an arrest or search warrant or explaining the reasons for their arrest. Following Mr. Al-Hawali’s arrest, the State authorities refused to disclose his fate and whereabouts to his family until 17 September 2018, when, in response to a letter from the Working Group on Enforced or Involuntary Disappearances, the State party affirmed that Mr. Al-Hawali was detained at the prison of the General Directorate of Investigation in Jeddah. The authorities stated, without providing any further details, that he was under investigation for acts criminalized under the Counterterrorism and Financing of Terrorism Act.
The author notes that the Counter-terrorism and Financing of Terrorism Act allows State security to conduct searches and investigations, seize assets, carry out criminal and administrative prosecutions without independent judicial oversight; to retain a suspect in custody for up to 12 months before the case is referred to a judge; and to bar visits and contact with the accused for up to 90 days.
Mr. al-Hawali was detained in isolation and denied medical and rehabilitative care required by his disability.

Committee’s decision

The Committee considered that Mr. Al-Hawali’s detention and treatment and the delays in acknowledging his whereabouts and of the trial were inappropriate, unjustified and unreasonable and therefore arbitrary. It considered that he was subjected to an enforced disappearance in light of the delay in acknowledging his detention. It also noted that no accommodation had been provided to Mr. Al-Hawali taking into account his speech impairment.
The Committee found that the State party had breached Mr. al-Hawali’s right to access to justice given the lack of measures taken to fulfil his due process rights taking into account his disabilities. It also found that the State party had breached his right to the enjoyment of the highest attainable standard of health without discrimination on the basis of disability, and, given the degree of suffering involved in prolonged isolation, his rights to respect of his physical and mental integrity and to be free from torture or cruel, inhuman or degrading treatment or punishment.
The Committee therefore concluded that the State party had breached Mr. Al-Hawali’s rights under articles 5(1), (2) and (3) (non-discrimination) and 14 (liberty and security), read alone and in conjunction with articles 3 (b), (c) and (f), 4 and 21 (freedom of expression and opinion) of the Convention, articles 10 (life), 12(1) (recognition before the law), 14 and 15 (freedom from torture) of the Convention, article 13 (access to justice), read alone and in conjunction with articles 3 (b), (c) and (f) and 4 of the Convention, article 25 (health), read alone and in conjunction with articles 3 (b), (c) and (f), 4, 5(3) and 14(1) of the Convention, and articles 15 and 17 (integrity), read alone and in conjunction with articles 3 (b), (c) and (f), 4, 5(3) and 14(2) of the Convention.

Remedies 

The State party was requested to: a) review Mr. al-Hawali’s case to ensure he has a fair and public trial, or to release him; b) cease, investigate and establish accountability for acts of reprisals against Mr. al-Hawali and his relatives; c) to provide him with an effective remedy; d) review the Counter-Terrorism and Financing of Terrorism Act of 2017; e) prevent, investigate and establish accountability for enforced and incommunicado detention; f) ensure the provision of adequate healthcare and reasonable accommodation to persons with disabilities in detention; g) ensure the independence and effectiveness of detention monitoring mechanisms; and h) train law enforcement personnel on the Convention and its Optional Protocol.

[bookmark: _LACK_OF_PROCEDURAL]LACK OF PROCEDURAL ACCOMMODATIONS FOR A PERSON WITH AN INTELLECTUAL DISABILITY IN CRIMINAL PROCEEDINGS 

Communication 69/2019, Ruiz Suárez v Spain (31sts session)

Facts

The author, a person with an intellectual disability was charged with the crimes of murder, attempted murder, attempted robbery and illegal possession of weapons. During the initial stages of the criminal proceedings no account was taken of the author’s intellectual disability, which went unnoticed, and no reasonable adjustments were made to ensure that he could participate in the proceedings. He was sentenced to 25 years and 8 months for aggravated murder. He argued that the State party had failed to provide him with the procedural accommodations that he needed to ensure that, as a person with a disability, he had access to justice and to information and communication on an equal basis with others as he was being tried.

Committee’s decision

The Committee recalled that failing to provide procedural accommodations when a particular person with a disability needs them is a form of discrimination on the basis of disability in relation to the right of access to justice. It also recalled that procedural accommodations in the context of access to justice and reasonable accommodation should not be confused; while reasonable accommodation is limited by the concept of disproportionality, procedural accommodations are not.

The Committee found that the State party’s authorities should have acted ex officio and with due diligence as soon as they became aware of the author’s disability and, by engaging in an effective and multidisciplinary dialogue with him, should have determined what procedural accommodations and support were needed and monitored his needs during the proceedings. The State party should have also taken into account the author’s intellectual disability and ensured that communications, including all the information he was given, were accessible to him. The State party had not demonstrated that those working in the field of administration of justice were trained in intellectual disability issues, given that those who dealt with the author were unable to recognize the situation he was in and take appropriate measures to ensure that he had effective access to justice. Lastly, the State party had not demonstrated that it had legislation and policies to ensure that procedural accommodations and support are provided in situations such as the one in which the author found himself. The Committee therefore concluded that the failure to ensure that information and communications were accessible and the failure to provide the necessary procedural accommodations and support put the author in a situation in which he could not defend himself, in violation of his rights under article 13 (access to justice) of the Convention, read alone and in conjunction with article 9 (accessibility). 

Remedies

[bookmark: _Hlk169018024]The State party was requested to: (a) provide the author with adequate compensation, including for any legal costs he may have incurred in submitting the communication, and ensure that the author is given a fair trial with all safeguards, while providing him with the necessary procedural accommodations and support in accordance with the present Views and the Convention: (b) In general, the State party is under an obligation to prevent similar violations in the future, including by: (i) Enacting legislation to remove barriers for persons with disabilities in their access to justice, guaranteeing the provision of procedural gender- and ageappropriate accommodation and establishing relevant safeguards to enable the participation of persons with disabilities in all legal proceedings on an equal basis with others, through facilitating the use of the communication method of their choice in judicial interactions, including sign language, Braille, Easy Read, captioning, augmentative and alternative communication devices, and all other accessible means, modes and formats of communication; and (ii) Ensuring regular training programmes and awareness-raising campaigns for lawyers, court staff, judges, prosecutors and law enforcement officers, including police and prison officers, on the need to provide access to justice for persons with disabilities. 


Committee on the Elimination of Discrimination Against Women (CEDAW)

[bookmark: _FORCED_STERILIZATION_OF]FORCED STERILIZATION OF RURAL INDIGENOUS WOMEN

Communication No. 170/2021, Carbajal et al v Peru (89th session)

Facts

The authors are five Peruvian nationals who were subjected to forced sterilisations in 1996 and 1997, performed by public officials as part of a State birth-control policy during the Fujimori dictatorship. Despite the fact that the cases of three of the authors were subsequently included in investigation No. 14-2016 into “those who are found responsible for the crime of serious injury in the context of serious human rights violations”, 24 years after the events, there were at least five orders for no further action to be taken, the investigations were still pending, and there was no criminal trial under way against those directly or indirectly responsible for the forced sterilizations suffered by the authors. The authors were included in the Registry of Victims of Forced Sterilization since 2017 but had not received any form of comprehensive reparation. 

Committee’s decision

This is the first time that a case of forced sterilisations is decided by an international adjudicating body. 

The Committee considered the communication admissible ratione temporis as, even though the forced sterilisations occurred before the entry into force of the Optional Protocol, both the launch of the criminal investigations and the authors’ entry in the Registry of Victims of Forced Sterilization occurred after the Protocol entered into force and that the authors’ allegations primarily concerned the lack of investigation and reparations, an issue that remained unresolved after the Optional Protocol entered into force. 

The Committee also considered that the delays in the investigations, which had been ongoing for eight years, could not be attributed to the complexity of the case or to the number of victims and concluded that such remedy had been unreasonably prolonged.

The Committee considered that the cumulative facts of the present case, in particular, all the events that led to physical and psychological repercussions for the authors, constituted a form of gender-based violence against women and of intersectional discrimination based, inter alia, on the authors’ sex, gender, rural origins and socioeconomic status. It noted that the proceedings had been returned, shelved and closed on various occasions, making victims of the authors and their relatives once again.

The Committee found that the State party had failed to act with due diligence to ascertain the facts related to the sterilization of the authors; that, despite being included in the Register of Victims of Forced Sterilization, the authors have not received full and adequate reparations, since the State party has not yet implemented a policy of comprehensive reparations; and that the State has not taken appropriate measures or acted with due diligence to guarantee a prompt and effective investigation or full and adequate reparations for the authors, in violation of their rights under article 2, read in conjunction with articles 3 (obligation to ensure the advancement and development of women), 10 (h) (access to educational information), 12 (health), 14 (rural women) and 24 (full realization of rights) of the Convention.

Remedies

The State party was requested to 
(a) With respect to the authors, and taking into consideration the gender-based and intersectional discrimination; the complexity of the damage suffered; the potential stigmatizing effect of the crimes and reparations; and the potential transformative effect of certain measures on the structure of gender exclusion: (i) Provide adequate financial compensation to the authors and their family members for the physical and psychological harm suffered; (ii) Provide psychological assistance to the authors and their family members; (iii)	Take the urgent measures needed to expedite investigation No. 14-2016 relating to the forced sterilization of the authors, in order to ascertain the facts and identify and punish those responsible; 
(b) In general: (i) Take appropriate measures to investigate any act of forced sterilization committed under the Programme on Reproductive Health and Family Planning (1996–2000); (ii) Take appropriate measures to implement a programme of full reparations, including compensation, for all women included in the Registry of Victims of Forced Sterilization; (iii) Ensure that the legal framework is adequate to diligently address the investigations and the corresponding reparation processes.
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