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SUMMARY

This document contains excerpts of the Suggested Provisions for DFI Loan or Equity Investment Agreement from OHCHR’s Guide to Contractual Provisions for Remedy in DFI Financing. 
These provisions reflect both existing best practice and new ideas that offer drafters some food for thought. They should be used in tandem with the ten Drafting Considerations (detailed in Section III of the Guide), which describe challenges that DFIs and projects almost always encounter and must overcome. These Considerations should be thoroughly analyzed and, when applicable, or relevant, should be reflected in the DFI financing agreement, either in the form of the corresponding suggested contractual provisions, or in any other appropriate form under the project circumstances. The Drafting Considerations and the suggested contractual provisions (or other appropriate provisions) help the DFI and the project to fully and accurately anticipate and assess all costs and benefits of the project; this will in turn benefit the project-affected people through avoidance, minimization and remedy of adverse project impacts.
The loan provisions are sequenced in the usual order of provisions in loan agreements, starting with Definitions; Representations and Warranties; Conditions of Disbursement; General Undertakings (affirmative and negative covenants); Informational Undertakings; Dispute Resolution; and Events of Default. The Additional Undertakings in Clause 8 propose additional provisions that would obligate the project company and the DFI to implement certain requirements that would help improve the project’s environmental and social (E&S) and human rights outcomes, and enable a DFI to exit a project responsibly, while binding the project to continue to fulfil its E&S and human rights obligations. 
For equity investment, the Guide recommends several provisions in subscription agreements, shareholder agreements, share retention agreements, put option agreements, and agreements related to capital calls, if any. These provisions are drafted to ensure maximum enforceability of E&S and human rights obligations, while keeping in mind that equity agreements often express these obligations in procedural terms as part of the investee company’s corporate governance functions, which is different from the way E&S and human rights obligations are expressed in loan agreements.
Please refer to the full Guide to Contractual Provisions for Remedy in DFI Financing for complete guidance on the topic of remedy in DFI financing. 
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SUGGESTED PROVISIONS FOR DFI LOAN AGREEMENT
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This chapter suggests contractual provisions that address E&S and human rights risks and impacts that may arise in a project (the Project) financed by a DFI (Lender[endnoteRef:1]) through a DFI Loan Agreement (Agreement), including specific responsibilities of the borrower / project company (Borrower) and the Lender (the Borrower and Lender are Parties to the DFI Agreement) for avoiding and remedying adverse human rights impacts, during and after the DFI’s support for the Project. [1:  There may be more than one lender each with its own loan agreement with or without an intercreditor agreement, or multiple lenders that are parties to one common terms agreement or participating in a syndication through a syndication agreement, just to mention a few examples of lending arrangements. The suggested contractual provisions are not tailored to these different lending arrangements. ] 
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The suggested provisions were derived from multiple sources, including those acknowledged in Annex 4, while other provisions were inspired by suggestions that appeared in the draft IFC/MIGA Approach to Remedial Actions paper (2022)[endnoteRef:2] as well as the significant body of work on the topic of remedy carried out by OHCHR and others. They were also designed to address all ten Drafting Considerations. As a result, the suggested provisions reflect good or best practice as well as provisions that have been drafted specifically for this Guide for the purpose of calling attention to the gaps in present practice, as suggested by the Drafting Considerations.  [2:  The 2025 IFC/MIGA Interim Remedial Action Framework no longer refers to all of these suggestions.] 

In this Chapter, both general E&S provisions that are widely accepted as standard (in black font) and those that are specific to remedy (in blue font) appear together. Although model E&S contractual provisions are not novel and good model versions are publicly available, this document presents detailed E&S provisions alongside remedy provisions, given their inter-relatedness and the benefit of seeing the specific remedy provisions in context. 
[bookmark: _Hlk208575815]The provisions below are designed to address risks and impacts that would normally be expected in large and complex projects (such as Category ‘A’ and ‘B’) under the DFI categorization system. However, risk is dynamic and contextual, and even ‘C’ projects may require certain remedy provisions. 
Since the suggested provisions are general and must be tailored to fit the specific project circumstances and address all applicable Drafting Considerations, each party to a DFI Loan Agreement should seek legal advice from qualified legal counsel and either incorporate the suggested contractual provisions with appropriate modification or draft other provisions. Either way, proper initial due diligence and risk assessment is a critical first step in choosing appropriate contractual provisions.
The suggested provisions follow the usual order of provisions in loan agreements, starting with Definitions; Representations and Warranties; Conditions of Disbursement; General Undertakings (affirmative and negative covenants); Informational Undertakings; Disputes Resolution; and Events of Default. The final Clause 8 on Additional Undertakings suggests several further provisions that obligate the Borrower and Lender to implement certain requirements that will help improve the Project’s E&S outcomes and enable a DFI to exit a Project responsibly.

1. [bookmark: _Toc223609002]DEFINITIONS
The terms listed below collectively provide a foundation for clear and enforceable contractual provisions for remedy. The list is deliberately explanatory and inclusive; as such, it contains many standard E&S definitions and provisions not specific to remedy per se. As discussed above, the remedy provisions are included in order to provide context and clarify the meaning and intended application of the remedy provisions. 
* * * * * *
Borrower’s Grievance Mechanism: The processes and personnel assigned to receive and facilitate resolution of Environmental and Social Claims[, including those arising from the activities and conduct of the Borrower’s [significant] contractors and subcontractors[endnoteRef:3]]. It is scaled to the risks and adverse impacts of the Project and focus on the Project-Affected People as their primary user with the objective of resolving their grievances and providing for or cooperating in providing for Remedy as appropriate, in good faith, early, effectively, and collaboratively with those bringing an Environmental and Social Claim and/or their representatives. The Borrower’s Grievance Mechanism is periodically updated based on lessons learned from responding to Environmental and Social Claims (if any). The Borrower’s Grievance Mechanism shall not impede access to judicial or administrative remedies.  [3:  The language in brackets should be used if the Borrower’s contractors and subcontractors will not establish their own grievance mechanisms but the Borrower Grievance Mechanism will address complaints related to their activities and conduct.] 

Community Development Agreement: A Community Development Agreement between the Borrower [or an affiliate or designated entity of the Borrower] and [the duly designated representatives of Project-Affected People] [and the appropriate representatives of the local government of __] that enumerates the individual and community rights and benefits of the Project available to the Project-Affected People present in the Project area, the budget for the implementation of the Agreement and the timeline of distribution of benefits;[endnoteRef:4]] [4:  This agreement puts community development plan in a contractual format and should be used instead of the plan if circumstances permit. Multiple resources for drafting Community Development Agreements are available, including the World Bank resources at: https://documents.worldbank.org/en/publication/documents-reports/documentdetail/278161468009022969/community-development-agreement-model-regulations-and-example-guidelines; Model Mining Development Agreement Annex B | Community Development Agreement Objectives; and IISD Model Contract Clauses for Responsible Investment in Agriculture, Annex C. | Community Development Agreement Requirements; among others.] 

Confidential Information: Information (however it is conveyed or on whatever media it is stored) that is clearly marked and kept as confidential, not in the public domain, and the disclosure of which would, or would likely, prejudice the commercial interests of any person, trade secrets, commercially sensitive intellectual property rights and know-how of either Party, and all personal data. Confidential information should be redacted where appropriate from the relevant document/media so that the remaining information can be disclosed. For the purposes of this Agreement, there is a presumption in favor of disclosure with respect to environmental and social information, especially information pertaining to environmental and social risks and impacts that may affect Project-Affected People, absent compelling reason not to disclose such information. 
Corrective Action Plan: An action plan, whether freestanding or an amendment to the ESAP, with an appropriate timeframe, budget and relevant deliverables and compliance indicators for implementation of such Corrective Measures as are necessary to bring the Project into compliance with or to correct a breach of any Environmental and Social Requirements that arises during Project operations and which may be combined with a Remedial Action Plan, provided that it contains the Remedial Measures for the Project-Affected People in addition to the Corrective Measures. 

Corrective Measures: Such measures as are necessary to correct any noncompliance of any provisions in this Agreement, including the Environmental and Social Requirements.
Environmental and Social Action Plan (ESAP): That part of the ESIA (or a freestanding plan pursuant to the ESIA) that describes the mitigation measures required to mitigate the assessed impacts of the Project and their estimated cost, together with the Stakeholder Engagement Plan, as updated as required by this Agreement.[endnoteRef:5]  [5:  An ESAP may be supplemented by an ESMP and/or the ESMS, both of which will contain more detailed processes and procedures to implement the ESAP.] 

Environmental and Social Claim: Any administrative, regulatory or judicial claim, demand, judgment, suit, or complaint relating to any Environmental and Social Requirement or Environmental and Social Matter or otherwise and affecting the Project-Affected People.
Environmental and Social Consultant: Any advisor engaged by the Lender to advise on any of the Environmental and Social Requirements or Environmental and Social Matters.
Environmental and Social Dispute: Any dispute between the Parties out of or in connection with this Agreement concerning any Environmental and Social Matter or Environmental and Social Requirement.
Environmental and Social Impact Assessment (ESIA): The environmental and social impact assessment process and document produced pursuant to the Project description contained in this Agreement and the Environmental and Social Laws and Environmental and Social Standards, and as updated as required by this Agreement.
Environmental and Social Incident: An incident or accident relating to the Project which, under the Environmental and Social Requirements, requires the Borrower to undertake immediate Corrective Measures or Remedial Measures.
Environmental and Social Laws: Any applicable statutes, laws, regulations, orders, by-laws, decrees or orders of [insert jurisdiction of the Project] in each case having the force of law and relating to Environmental and Social Matters.
Environment and Social Matters[endnoteRef:6]: In relation to the Project, any matter related to the natural environment and the dignity, well-being and rights of people, including but not limited to: [6:  The definition here is deliberately broad and includes matters that are not specifically mentioned in DFIs’ safeguards, since it is possible that environmental and social matters not foreseen in the Safeguards or the original ESIA may arise in a project, requiring Remedial Measures. The definition is consistent with IFC Performance Standard 1, para 7, which requires establishing and maintaining a process of identifying and considering ‘all relevant environmental and social risks and impacts of the project, including those identified in Performance Standards 2 through 8’.  ] 

(a) land ownership and use, livelihood, physical or economic displacement, cultural heritage, influx, community health, safety, and security, gender-based violence, fundamental principles and rights at work and working conditions including occupational health and safety, public engagement, consultation, disclosure, civic space and exposure of people to retaliation or reprisals risks;
(b) discrimination and vulnerability issues, including discrimination against individuals or groups who, by virtue of their age, gender, race, ethnicity, religion, disability, social, civic For health status, sexual orientation, political opinion, gender identity, economic disadvantages or indigenous or minority status, and/or dependence on unique natural resources, may be more likely to be at risk of being adversely affected by project impacts, and/or more limited than others in their ability to take advantage of a project’s benefits, and/or excluded from/unable to participate fully in consultation processes and benefit sharing in a project; and
(b)	air, water and land; natural resources, biodiversity and ecosystems; any pollutants, including greenhouse gases, waste and hazardous substances; any release of pollutants; vibration; noise; nuisance; and visual pollution.
Environmental and Social Management System (ESMS): The Borrower’s internal management system comprised of policies (including a policy on ongoing E&S due diligence and HRDD), procedures and processes together with the financial and human resources required to implement the ESAP, as updated, and to enable the Borrower to comply with the Environmental and Social Requirements.
Environmental and Social Monitoring Report: A periodic environmental and social monitoring report with respect to the Project prepared by the Borrower in accordance with the requirements in this Agreement, which may be subject to verification by an Environmental and Social Consultant, at the request of the Lender.
Environmental or Social Permits: All environmental and social approvals, authorizations, certificates, licenses, and permits of the Project required under Environmental and Social Laws and based on the ESIA.
Environmental and Social Requirements: 
(a)	all Environmental and Social Permits;
(b)	all Environmental and Social Laws; 
(c)	the Environmental and Social Standards;
(d)	the ESAP (including the Stakeholder Action Plan); and
(e)	the Community Development Agreement [if any].
(f)	any Corrective Action Plan and/or Remedial Action Plan (if any in effect). 
Environmental and Social Standards: The applicable environmental and social safeguard policy, sustainability policy, environmental and social framework or similar policy(ies), procedures and other requirements of the Lender [list the specific standards].
Human Rights Due Diligence (HRDD): The ongoing process by which entities identify, prevent, mitigate, and account for how they address their adverse human rights impacts. Human rights due diligence should involve meaningful consultation with Project-Affected People and other relevant stakeholders.[endnoteRef:7] The process should take into account the human rights context of the Project, such as risks within the Project’s host country or subnational level or sector that could negatively affect the Project-Affected People, or which the Borrower’s operations could exacerbate, thereby leading to further adverse impacts of the Project on Project-Affected People[endnoteRef:8]  [7:  UNGPs 18(b), 20(b).]  [8:  UNGPs, Principles 17-21. This definition of HRDD is also compatible with the OECD RBC due diligence, as noted in supra 15 and 23. ] 

Lender’s Independent Accountability Mechanism: The processes and personnel established by the Lender to receive and facilitate resolution of grievances concerning the Project or the Borrower and operating in coordination with the Borrower’s Grievance Mechanism, or other grievance mechanisms of third parties. The Lender’s Independent Accountability Mechanism is legitimate, accessible, predictable, equitable, transparent, rights-compatible, a source of continuous learning, and based on engagement and dialogue with Affected Stakeholders.[endnoteRef:9] If grievances are brought to both the Borrower’s Grievance Mechanism and the Lender’s Independent Accountability Mechanism, the mechanisms will consult and collaborate as appropriate, recognizing that they play different roles. [9:  These “effectiveness criteria” are drawn from private sector practice and are reflected the UNGPs, principle 31. For an elaboration and illustration of how these criteria apply in the context of the roles and functions of DFIs’ Independent Accountability Mechanisms, see OHCHR (2022), Annex II, and Self-Assessment Report of the IRM | Independent Redress Mechanism | Green Climate Fund, respectively.] 

Project-Affected People: Those stakeholders, whether or not identified in the Stakeholder Engagement Plan, who face or may face adverse environmental, social or human rights impacts of the Project.
Project Completion Date: The date by which the Project is certified by: (i) its authorized representatives as [having been physically completed and is fully operational in accordance with the relevant project specifications, including the applicable parts of the Environmental and Social Requirements]; and (ii) its auditors as [meeting various financial obligations set out in this Agreement, including the obligation to fund the Remedial Financing Mechanism (if applicable)]; and provided that no Event of Default and no event which with lapse of time or notice would become an Event of Default shall have happened and be continuing.
[bookmark: _Hlk172895626]Remedial Action Plan: An action plan, whether freestanding or an amendment to the ESAP or part of an agreement between the Project and the Project-Affected People, with an appropriate timeframe, budget and relevant deliverables / compliance indicators for implementation of the Remedial Measures. A Remedial Action Plan may be combined with a Corrective Action Plan, provided that it contains the Remedial Measures for the Project-Affected People in addition to the Corrective Measures.
Remedial Financing Mechanism: Such financial mechanism of the Borrower or third party as is necessary to pay for the implementation of the Remedial Action Plan, including but not limited to contingency provisioning; contingency fund; escrow account; trust fund whether by the Lender or any other donor(s); sponsor guarantee or support for remedy; third-party liability insurance; and guarantee or letter of credit.
Remedial Measures: Such measures as are necessary to provide Remedy for adverse human rights impacts on Project- Affected People caused or contributed to by one or the other Party, whether related to any Environmental and Social Matter or otherwise, and shall include appropriate action items focused on and prioritizing impacts on people. Remedial Measures shall be identified in consultation with the Project-Affected People and may include Corrective Measures that pertain to the adverse environmental and social impacts on Project-Affected People. Remedial Measures should take precedence over Corrective Measures that do not address impacts on people.
Remedy: The recourse provided to Project-Affected People to seek to restore them, whenever possible, to the situation they would have been in had the adverse impacts not occurred so as to counteract or make good the adverse impact(s). The recourse actions shall be proportionate to the adverse impacts and are likely to require a combination of various measures including, for example, apologies, restitution, rehabilitation, financial or non-financial compensation and/or prevention of additional or future adverse impacts. 
Responsible Exit: The terms and conditions of the termination of this Agreement that are informed by an assessment of the environmental, social, human rights, and sustainable development factors in connection with the Lender’s exit from the Project and incorporating plans and mechanisms to avoid or remedy continuing or future risks or adverse impacts to Project-Affected People in relation to Environmental and Social Matters.
Retaliation: Any detrimental act, whether direct or indirect, active or passive, recommended, threatened or actually taken against any person or their representative in connection with an Environmental and Social Claim or concerns or protest the person or their representative have raised about the Project or the Borrower, including but not limited to harassment, threats, violence, damage to property, discriminatory treatment, impairing or harming, or threatening to impair or harm directly or indirectly, any relevant person or the property of the person, the withholding of any entitlement, and dismissal from or deterioration in terms and conditions of employment or any other office or legal actions threatened or taken to dissuade Project-Affected People or their representative from raising a grievance with the Borrower’s Grievance Mechanism, the Lender Grievance Mechanism, a court or other dispute resolution process, or imposition of financial costs. 
Stakeholder Engagement Plan: A freestanding plan or that part of the ESAP that describes all groups and individuals who are stakeholders of the Project, including the likely Project-Affected People, and how the Borrower will engage with them and ensure their broad support on matters that affect them over the life of the Project, [and the free, prior and informed consent of the indigenous peoples, if they are involved] including consultation with them on matters that affect them under any Corrective Action Plan and/or Remedial Action Plan, together with an estimated budget for implementing such Plan[, and the description of the process of free, prior and informed consent, if applicable, in the context of the Project.]

2. [bookmark: _Toc223609003]REPRESENTATIONS AND WARRANTIES 
This section in the loan agreement normally contains statements of fact that are true as of the specified point in time, such as at the time of signing of the agreement, or at the time of first or subsequent disbursements. If the borrower is unable to affirm that the statements are true or discloses any noncompliance, or the lender becomes aware of borrower noncompliance through its due diligence, the borrower must correct the situation before they can sign the agreement and reach financial close or receive disbursement, unless the lender waives such noncompliance. In many cases, only material compliance is expected. Instead of accepting material compliance, the lender should encourage the borrower to disclose all noncompliance instances on matters that are then affecting the Project-Affected People, and to encourage remediation prior to signing / disbursement, or agree on an acceptable Corrective Action Plan and/or Remedial Action Plan.
* * * * *
2.1	Environmental and Social Requirements: The Borrower and the Project are in compliance with the Environmental and Social Requirements;
2.2	No Environmental and Social Claim: No Environmental and Social Claim has been made, or to the best of the Borrower’s knowledge and belief, threatened against it;
2.3	No Environmental and Social Incident: No Environmental and Social Incident has occurred and is continuing; 
2.4	Environmental and Social Permit: Each Environmental and Social Permit then required for the implementation of the Project has been obtained and is in full force and effect and publicly available;
2.5 	True ESIA: The ESIA was true, complete and accurate at the time of submission and did not omit any information, the omission of which would have made the ESIA misleading in any material respect.

3. [bookmark: _Toc223609004]CONDITIONS OF DISBURSEMENT
Conditions of disbursements are conditions that must be met before funds can be released by the Lender, typically in installments. The first disbursement will involve the greatest number of conditions, as the project is gearing up. The lender leverage is the highest at that point. Subsequent disbursements can also require additional conditions – they can be either ’Conditions of All Disbursements’ or if necessary, conditions of a specific disbursement; for example, if the disbursement can occur only after a specific event, such as achievement of a construction milestone or some kind of certification, such an event can be added. If some conditions can only be achieved later, for instance, with the use of the loan proceeds from the Lender, they can be drafted as covenants.
* * * * *
3.1 	Representations and Warranties: The Representations and Warranties are true and correct by reference to the facts and circumstances then existing.
3.2 	Approval and Delivery of Documents: The Borrower has delivered to the Lender the following documents, together with the verification of the Environmental and Social Consultant that the Borrower has sufficient capacity, expertise, and financial and human resources to implement and comply with them:
(a) the ESIA and the ESAP, including [list all the plans and the Stakeholder Engagement Plan] and evidence of acceptance or approval of these by the relevant authorities

(b) the ESAP, including [list all the specific plans and the Stakeholder Engagement Plan];

(c) the Project’s HRDD report or the portion of the due diligence report that meets the requirements of HRDD;
(d) the executed engagement letter for the Environmental and Social Consultant for ______ [term); and

(e) each of the Environmental and Social Permits [set out in Schedule __].
3.3 	Remedial Financing Mechanism: The Borrower has established the Remedial Financing Mechanism and deposited [$__] [__% of the Project budget] [the first installment payment under the funding schedule set out in Annex __[endnoteRef:10]] [in a separate bank account] [in an escrow account / trust fund with a third party acceptable to the Lender] [with the Lender] [with appropriate instructions to be agreed with the Lender] for the sole purpose of paying for the cost of the implementation of any Corrective Action Plan and/or Remedial Action Plan] [or alternatively: The Borrower has purchased a liability insurance policy / performance bond / a letter of credit in the amount of $__ with [an insurer / financial institution satisfactory to the Lender] and with terms acceptable to the Lender for the sole purpose of enabling] [or: The Borrower has secured the guarantee of [the Project sponsor][a financial institution acceptable to the Lender] to guarantee] the payment of the cost of implementation of any Corrective Action Plan and/or Remedial Action Plan. [10:  If this installment method is used, the Borrower should covenant the ongoing payment of installment payments until such time the Remedial Financing Mechanism is fully funded.] 

3.4 	Documentation of Rights and Benefits of Project-Affected People: The Borrower has engaged with the Project-Affected People to explain the rights of and benefits available under the ESAP, and has created a [public registry of the rights and benefits, understandable in the language of the Project-Affected People and displayed in public places], [memorandum, letter or another document understandable in the language of the Project-Affected People, delivered to [each Project-Affected People] [the duly designated representatives of Project-Affected People]]; [alternatively: The Borrower has entered into a Community Development Plan];[endnoteRef:11] [11:  This can also be drafted as a covenant with a specified due date. See some resources that can help create leverage for Project-Affected People as third-party beneficiaries in the box titled “Resources on how to create leverage for Project-Affected People as third-party beneficiaries.”] 

3.5 	Borrower’s Grievance Mechanism and Lender’s Independent Accountability Mechanism: The Borrower has established to the satisfaction of the Lender [and the Environmental and Social Consultant] the Borrower’s Grievance Mechanism, and informed the Project-Affected People about the purpose, function and processes of its Grievance Mechanism, together with the purpose, function and processes of the Lender’s Independent Accountability Mechanism, in an understandable and culturally appropriate manner, consistent with the Stakeholder Engagement Plan.
3.6 	Consent or Support for the Project: The Borrower and the Project have obtained the [free, prior and informed consent of the Project-Affected People who are indigenous people] [broad community support of the Project-Affected People] for the Project and its anticipated adverse impacts in relation to the Environmental and Social Matters and the proposed mitigation measures, as mandated by the Environmental and Social Requirements, and has submitted to the Lender any supporting documents and information that demonstrate such [consent] [support];[endnoteRef:12] [12:  In the event that national or local law provides criteria or threshold for community consent or support, this provision may be modified to be consistent with such law, provided that such law affords protection that is consistent with international human rights law.] 

[bookmark: _Toc223609005]3.7 	Disclosure and Remedy of Existing or Legacy Conditions: The Borrower has disclosed to the Lender and Remedied or otherwise addressed to the Lender’s satisfaction any adverse human rights or environmental impacts from any activities taken in anticipation of or in preparation for the Project, including those of its affiliates, contractors, suppliers, [associated facilities] or government entities.[endnoteRef:13]
 [13:  Although the Borrower’s representation and warranty that it is in compliance with the Environmental and Social Requirements or that no Environmental and Social Claims exist may technically cover Project preparation activities, this specific condition of disbursement may be needed in case significant Project activities already occurred in anticipation of the Project, such as oil, gas or mineral exploration with adverse environmental or social impacts, and resettlement by the host government in order to contribute cleared land for the Project without adequate mitigation or compensation. Another example is when the Project is an expansion of an original project, and adverse impacts identified by an audit of the original project needs to be addressed prior to funding the expansion.] 

4. GENERAL UNDERTAKINGS (AFFIRMATIVE AND NEGATIVE COVENANTS)
These undertakings or covenants of the Borrower comprise the core of the ongoing Borrower obligations on E&S and human rights issues. The undertakings could be either affirmative or negative. These can be combined with the Informational Undertakings that appear immediately below. 
* * * * *
4.1 	Compliance with Environmental and Social Requirements: The Borrower shall design, construct, operate, maintain, monitor and decommission the Project, its site, facilities and equipment and engage and consult with stakeholders in accordance with the Environmental and Social Requirements.
4.2 	Management of Contractors and Suppliers: As part of its ongoing due diligence, and in order to address Environmental and Social Matters associated with the activities of its contractors, subcontractors, suppliers and other third parties, such as the operators of associated facilities, the Borrower shall continuously assess the environmental and social risks associated with such third parties, include appropriate measures in its [ESAP] [EMSP] [ESMS] commensurate with the nature and scale of such risks, prioritizing the severity, first and foremost, as well as the likelihood of adverse human rights impacts, and reflect appropriate environmental and social provisions in contracts with the third-party provider of the relevant goods and services[, and take into account and extend as appropriate measures and systems that the Borrower has already established for itself, including the Borrower’s Grievance Mechanisms, the Corrective Action Plan and/or the Remedial Action Plan, and the Remedial Financing Mechanism, among others, for the use by the third-party provider.] 
4.3 	Ongoing Due Diligence and Corrective Action Plan and/or Remedial Action Plan:
(a) 	The Borrower shall conduct ongoing due diligence against the Environmental and Social Requirements, and the process of HRDD as appropriate, to monitor any environmental, social and human rights impacts of the Project; 
(b) 	whenever Corrective Measures and/or Remedial Measures are required under the terms of this Agreement, whether by the Environmental and Social Requirements, the process of HRDD, as a consequence of or to remedy an Event of Default pursuant to Clause 7 or prior to the Lender’s Responsible Exit pursuant to Clause 8.5, or otherwise, the Borrower shall promptly compile a Corrective Action Plan to address any non-compliance of the Environmental and Social Requirements, and/or a Remedial Action Plan to address any adverse impacts related to any Environmental and Social Matters, as the case may be, consult with the Project-Affected People on matters that affect them, and obtain their approval as well as Lender approval of such Plan for implementation as soon as reasonably practicable in the circumstances, and comply in all material respects with the relevant Plan, and report to the Lender on its implementation, [monthly / quarterly / annually] in accordance with the terms of the Plan;
(b) 	in the event that the Borrower is unwilling or unable to compile such Corrective Action Plan and/or Remedial Action Plan, the Borrower hereby agrees that the Lender, at the expense of Borrower, may prepare a Corrective Action Plan and/or Remedial Action Plan in form and substance satisfactory to the Lender, to correct any identified non-compliance and/or remedy the adverse impacts on Environmental and Social Matters, as the case may be, and Borrower shall implement such Corrective Action Plan and/or Remedial Action Plan in accordance with the terms provided in it;
(c) 	the Lender may require the Borrower to retain a qualified impartial party to support the negotiation, development and implementation of Remedial Measures in consultation with the Project-Affected People when the Borrower is unable to agree with the Project-Affected People on appropriate Remedial Measures that satisfy them;
(d)	in the event that both Corrective Measures and Remedial Measures require implementation, the Remedial Measures should be prioritized when loss of lives or bodily injuries are imminent or likely; and 
(e) 	when a Corrective Action Plan and/or Remedial Action Plan is established pursuant to this Clause 4.3, the Plan(s) becomes part of the Environmental and Social Requirements that bind the Borrower.
4.4 	Application and Management of Remedial Financing Mechanism: 
(a) 	Upon the Lender approval of the Corrective Action Plan and/or the Remedial Action Plan in accordance with Clause 4.3, the Borrower shall pay for the implementation of the Plan(s) [out of its own budget,] [or the Remedial Financing Mechanism,] in accordance with the specific terms and conditions set out in such Plan
(b) 	The funds in the Remedial Financing Mechanism shall also be available to pay for the Remedial Measures, when a decision or a judgment rendered by the Borrower’s Grievance Mechanism, Lender’s Independent Accountability Mechanism, or a dispute resolution process set out in Clause 6, as the case may be, finds that the Borrower has failed to meet the Environmental and Social Requirements or otherwise caused or contributed to adverse human rights impacts on Project-Affected People;
(c )	Within __ days after the Remedial Financing Mechanism is drawn down in accordance with (b) above, the Borrower shall [replenish it [in full] [in accordance with the funding schedule set out in Annex __]] [purchase a new insurance policy / performance bond / letter of credit in the amount of $__][secure a new guarantee from __ in the amount equal to the original amount of guarantee set out in __ above];
(d) 	[In the event of [the Borrower’s refusal or inability to apply the Remedial Financing Mechanism] [the refusal of the third party who is charged with the safe keeping and drawdown of funds from the Remedial Financing Mechanism] [the refusal of the insurer / guarantor / financial institution] to pay for the implementation of the Corrective Action Plan and/or the Remedial Action Plan, or for the purpose stated in Clause 4.4(b), the Borrower shall permit the Lender to pay for the implementation of the Plan and seek reimbursement from the Borrower;] and
(e) 	The Borrower agrees to maintain the Remedial Financing Mechanism at all times during the [life of the Project [and __ years after the closure of the Project] [whereupon the funds remaining in the Remedial Financing Mechanism, if any, shall be [disbursed to the Borrower [or shareholders of the Borrower in proportion to their shareholding,] as appropriate].
4.5 	Amendments to ESIA, ESAP, etc.: The Borrower shall not make any material amendments to the ESIA or the ESAP, except that: (i) if it proposes to make any material changes to the Project, and such changes are approved by the Lender; or (ii) if an amendment is necessitated by a Corrective Action Plan and/or Remedial Action Plan that has been approved by the Lender; then it shall promptly amend or update the ESIA and ESAP and obtain the Lender approval of the amendments, as well as obtain any new or updated Environmental and Social Permits as necessary.

4.6        Site visits: 
0. [bookmark: _Hlk179801381][bookmark: _Hlk179797342]Upon reasonable prior written request, the Borrower shall permit any designated representative of the Lender or the Lender’s Independent Accountability Mechanism, or the Environmental and Social Consultant, during normal business hours, to: 
0. visit any of the sites and premises where the business of the Borrower is conducted;
0. inspect any of the Borrower’s sites, facilities, plants and equipment;
0. have access to the Borrower’s books of accounts and records; and
0. have access to those employees, agents and consultants of the Borrower who have or may have knowledge of matters with respect to which the Lender, the Lender’s Independent Accountability Mechanisms or the Environmental and Social Consultant seeks information.
0. The Borrower shall permit:
1. up to [four] regular visits per calendar year by the designated representative of the Lender or the Environmental and Social Consultant;
1. to the extent additional visits may be reasonably required: (A) in connection with the verification of Project Completion; (B) following the occurrence of an Environmental and Social Incident; (C) in reference to a Corrective Action Plan and/or Remedial Action Plan; (D) in reference to an investigation by the Lender’s Independent Accountability Mechanism; and (E) upon the occurrence of an Event of Default that relates to any Environmental and Social Requirement or Environmental and Social Matter.
(c)  	The Borrower shall cooperate in good faith with each of the designated representative of the Lender or the Lender’s Independent Accountability Mechanism, or the Environmental and Social Consultant, pay all reasonable expenses incurred by them, and cause its employees and agents to provide in good faith full cooperation and assistance to them in connection with the exercise of the Lender’s rights specified in this Clause. 
4.7	Non-Retaliation: The Borrower shall not [and the Borrower shall require that its contractors, and subcontractors shall not] engage in, support or in any way condone Retaliation against persons or their representatives who have brought an Environmental and Social Claim or otherwise expressed grievances or dissatisfaction with the Borrower or the Project or engaged with the Borrower’s Grievance Mechanism, the Lender’s Independent Accountability Mechanism or other judicial or administrative mechanism. 
4.8 	Cooperation with the Lender: The Borrower shall cooperate with the Lender and consider in good faith any Lender offers for financing dialogue facilitation and activities to support the Borrower and its efforts to implement the Corrective Action Plan and/or the Remedial Action Plan, including but not limited to: capacity building; facilitation of meetings among contractors, subcontractors, associated facilities operators, local governments, regulators, other Project investors, civil society organizations, and Project-Affected People or their representatives; and convening of relevant parties and stakeholders for resolution of any differences, and similar activities.

5. [bookmark: _Toc223609006]INFORMATIONAL UNDERTAKINGS
These undertakings or covenants relate to the Borrower’s obligation to provide or accommodate the preparation of regular or special reports and notices. Provisions related to transparency and disclosure of information are also included here.
* * * * *
[bookmark: _Ref50358932]5.1 	Periodic Environmental and Social Reports:
0. Borrower’s Quarterly and Annual Reports: The Borrower shall deliver to the Lender:

2. [bookmark: _cp_change_313]Within thirty days of the close of each financial quarter of the Borrower[, and until [the Project Completion Date]]; a Quarterly Environmental and Social Performance Report in the form of [Exhibit __]; and
2. Within sixty days of the close of the financial year of the Borrower, an annual Environmental and Social Monitoring Report in the form of [Exhibit __].

(c) [bookmark: _Ref130758844]Independent Report of the Environmental and Social Consultant: The Borrower shall permit the Environmental and Social Consultant to: (i) review and verify its Annual Environmental and Social Monitoring Report and deliver such verification to the Lender no later than [sixty] days after the completion of the Report; and (ii) at the request of the Lender, comment on or perform audits in relation to the Borrower’s compliance with the Environmental and Social Requirements or any Environmental and Social Incident, including any measures taken by the Borrower to correct any noncompliance with the Environmental and Social Requirement or to address the Environmental and Social Incident (whether pursuant to any Corrective Action Plan and/or Remedial Action Plan as appropriate or otherwise).
[bookmark: _Ref130749679][bookmark: _Ref130749673]5.2 	Environmental and Social Notifications: No later than within three days of the Borrower becoming aware of its occurrence, the Borrower shall notify the Lender in writing (with a copy to the Environmental and Social Consultant) of the details available to it at such time of any:
(a) [bookmark: _Ref130749688][Material] Environmental and Social Incident or [material] breach of any applicable Environmental and Social Requirement (in each case, together with information on proposed measures (if any) being taken to address or correct any such Environmental and Social Incident or breach (whether pursuant to any Corrective Action Plan and/or Remedial Action Plan or otherwise);

(b) [material] Environmental and Social Claim or Environmental and Social Dispute issued or notified in writing against the Borrower in connection with the Project;

(c) revocation, denial, non-renewal, material modification or suspension of an Environmental and Social Permit; and

(d) any significant community or worker related action, challenge or protest.


5.3 	Transparency and disclosure: 
(a) The Parties agree that the principle of transparency shall guide them in their dealings with each other, with the Project-Affected People, members of the public and the relevant regulators and authorities;

(b) The Borrower shall engage regularly with the Project-Affected People and any other stakeholders whether contemplated under the Stakeholder Engagement Plan or not, and update them regularly on the status of the Project; and 

(c) The Parties agree that the provisions of this Agreement shall not be treated as Confidential Information and may be disclosed without restriction. The Parties acknowledge that, in addition to the disclosure of this Agreement to the Project-Affected People, each is entitled to publish this Agreement (on the internet or otherwise) in full or in summary, and any part of the ESAP, including any Corrective Action Plan and/or Remedial Action Plan, the Environmental and Social Requirements, Environmental and Social Monitoring Reports, all relevant and non-personal information regarding the Borrower’s Grievance Mechanisms and the Lender’s Independent Accountability Mechanism, and, in consultation with each other, such other information deemed by both to be appropriate for public disclosure. 

(d) Notwithstanding the obligation in this Agreement pertaining to Confidential Information, each Party shall reserve the right, under exceptional circumstances, to disclose certain non-public information that it deems likely to avert imminent and serious harm to public health, safety or security, and/or imminent and significant adverse impacts on the environment, or past or ongoing human rights violations. If circumstances permit, prior to such disclosure, the disclosing Party shall notify the other Party of such disclosure. The other Party shall waive any claim for breach of confidentiality in the event of such disclosure by the disclosing Party.

6. [bookmark: _Toc223609007]DISPUTE RESOLUTION
Because E&S and human rights disputes should not be resolved by commercial arbitrators and litigators who lack expertise in the subject matter and are not used to representing project-affected people, this Guide generally prefers various alternative disputes resolution (ADR) options to resolve such disputes, including good faith negotiation, mediation, the involvement of technical experts and disputes board, and arbitration before escalating disputes to litigation. To address DFI concerns that disputes involving the interpretation of their E&S safeguard policies are heard and resolved by internationally recognized experts in those policies, Clause 6.3 is expanded to fully describe the expert selection process. For project-affected people’s environmental and social claims, the Borrower’s Grievance Mechanism and the Lender’s Independent Grievance Mechanism are additional means of alternative dispute settlement. The section concludes with suggested provisions for home and host state court jurisdiction and for arbitration that is tailored to address human rights and environmental disputes.[endnoteRef:14] [14:  This Clause 7 considered several resources, including the guidance for contractual provisions for disputes resolution found in the World Bank Guidance for PPP Contractual Provisions (2019), Chapter 11. Due to their length, this Guide does not include suggested provisions for mediation and disputes boards; however, the above World Bank Guidance has ample guidance and suggested drafting for these two ADR techniques, and drafters are encouraged to consult them. For suggestions on an alternative to disputes board focusing on early intervention through active dialogue and problem-solving rather than formal binding resolutions, see: OHADAC Arbitration Centre’s Conflict Management Committee Rules.] 


* * * * *
6.1 [bookmark: _Hlk200360051]Environmental or Social Disputes between the Parties: If an Environmental and Social Dispute arises, either Party may by notice in writing to the other Party, at [the address], give notice that an Environmental and Social Dispute has arisen, setting out brief details of the nature of the Environmental and Social Dispute. Such a Dispute shall be resolved in accordance with this Clause 6. [In the event of a serious Environmental and Social Dispute or such Dispute arising from a disagreement on whether a breach of Environmental and Social Requirements has occurred, the Lender shall reserve the right to withhold any remaining disbursements of the Loan, if any, and/or take control of the Borrower’s cash flow.]
6.2 	Good Faith Negotiation: The Parties shall first attempt to settle any Environmental and Social Dispute by good faith negotiation. Such negotiation shall take place within fifteen (15) days of the delivery of the above notice of any Environmental and Social Dispute pursuant to Clause 6.1. Any negotiations shall be confidential and shall be conducted without prejudice to the rights of the Parties in any future proceedings.
6.3	Expert Determination:
(a) Any Environmental and Social Dispute concerning any of the Environmental and Social Requirements that is not resolved amicably through good faith negotiation shall be referred, at the request of either Party, to [an independent expert] [the Expert Board described in Annex  ] for determination. The Parties [hereby jointly choose _________ as an independent appointing authority who shall select one expert for the purpose of this Clause 6.2 [ten] days after the Parties’ request to the appointing authority to appoint an expert] [shall jointly choose one expert from the list of experts in [Annex __]] and the Parties shall agree with the expert on the terms of their appointment. If the appointing authority or the Parties are unable to agree on the identity of the expert, or if the person selected is unable or unwilling to act, then, within [thirty days] of either Party’s first request for an expert, the Parties shall engage in negotiation to jointly choose an expert or proceed to resolve the matter under Clause 6.4 or 6.5.

(b) The expert to be appointed may be an individual, partnership, association or body corporate and shall be generally recognized as an expert in the Environmental and Social Standards and shall have __ years of experience in that field;
(c) All costs of and associated with the request for the appointment of an expert shall be borne equally between the Parties;

(d) The expert shall act as an expert and not as an arbitrator;

(e) [The expert’s determination shall (in the absence of manifest error) be final and binding on the Parties and not subject to appeal;]

(f) The expert shall decide the procedure to be followed in the determination in accordance with this Agreement [and in consultation with the Parties] and shall be requested to make their determination in writing, with reasons, within [30] days after their appointment;

(g) In their determination, the expert shall make recommendations on appropriate Corrective Measures and/or Remedial Measures. Any amount payable by one Party to another, or to the Project-Affected People, as the case may be, as a result of the expert’s determination shall be due and payable within [seven] days of the expert’s determination being notified to the Parties or as specified within the determination;

(h) If the Parties fail to agree: (i) whether or not a dispute is an Environmental and Social Dispute within fifteen (15) days of service of the notice pursuant to Clause 6.1; (ii) whether the expert’s determination was in manifest error or fraudulent; or (iii) to implement fully the expert’s determination, then the matter may be resolved in accordance with Clause 6.5 or 6.6.
6.4 Environmental and Social Claims: In the event that Project-Affected People have an Environmental and Social Claim, the Parties acknowledge that such Project-Affected People may proceed to resolve their claim through one or more mechanisms they consider most appropriate, in the order that they consider most appropriate, whether provided for in this Agreement or otherwise. [Without limiting the generality of the foregoing, the Project-Affected People may first wish to engage in a good faith negotiation with the Borrower (and/or the Lender as appropriate) before proceeding to other mechanisms, within a period of __ days from the day that the Environmental and Social Claim arose.] In the event that they decide to bring a complaint to the Lender’s Independent Accountability Mechanism to address their Environmental and Social Claim, the Parties shall participate in good faith in the Mechanism’s process as required by the Mechanism. For this purpose, the Borrower shall meet the requirements in Clause 4.7. The Parties further acknowledge that their selection of mechanism(s) to resolve the Environmental and Social Disputes shall not bind the Project-Affected People, and that submission of the Parties to jurisdiction of courts pursuant to Clause 6.5 below does not affect in any way the options of the Project-Affected People to choose their dispute resolution mechanism or the jurisdiction of the Lender’s Independent Accountability Mechanism.

6.5 Jurisdiction of Courts: The Parties agree that the courts of [the host state of project) shall have jurisdiction over disputes related to this contract. The Parties further agree that any disputes involving Project-Affected People concerning the contract provisions for which they are third-party beneficiaries or any alleged adverse E&S and human rights impacts related to the project are subject to the jurisdiction of [the host state] courts and the courts of the home state of [name the Borrower’s parent, investor or other appropriate affiliate company]. The Parties shall not invoke or seek to invoke defenses that seek to limit or reduce or eliminate the jurisdiction of the courts as set out herein. 
6.6 	Arbitration of Environmental and Social Disputes and Environmental and Social Claims: If, pursuant to Clause 6.3(h), the Parties decide to resolve their Dispute by arbitration, or any Project-Affected People decides that their Environmental or Social Claim involving either or both Parties should be resolved by arbitration, such Environmental and Social Dispute or Environmental and Social Claim shall be settled by arbitration in accordance with [the Hague Rules on Business and Human Rights Arbitration[endnoteRef:15]].[endnoteRef:16] The Parties further agree that: [15:  Available at: https://docs.pca-cpa.org/2019/12/The-Hague-Rules-on-Business-and-Human-Rights-Arbitration.pdf. The arbitration provisions in Clause 6.6 are generally consistent with the Hague Rules. There may be other suitable arbitral rules and venues for arbitration of environmental, social and human rights disputes; however, the Parties should not agree to use commercial arbitration rules, such as the Rules of Arbitration of the International Chamber of Commerce or elect commercial law arbitrators on the arbitral tribunals constituted to address Environmental and Social Disputes and Claims.]  [16:  The provisions in Clause 6.6 should be consistent with the chosen rules of arbitration.] 

(a) The number of arbitrators shall be [one] [three] (the Arbitral Tribunal) and that each arbitrator shall be internationally recognized as an expert in international environmental or human rights law and shall have __ years of experience in that field;

(b) The seat of arbitration shall be . . . [city and country]; 

(c) The language(s) to be used in the arbitral proceedings shall be [select language];

(d) [The [Permanent Court of Arbitration] shall provide secretariat services and serve as registry in the arbitration;[endnoteRef:17]] [17:  The Hague Rules provide that: Although the Permanent Court of Arbitration may already be called upon to provide institutional support to the arbitration under Article 1(5) of the Rules, the parties may wish to provide expressly for such administrative support by the PCA or to provide for administrative support by another arbitral institution. ] 


(e) The arbitrator fees shall not exceed _____ and, unless otherwise determined by the Arbitral Tribunal, the arbitrators’ fees [and associated institutional costs[endnoteRef:18]] shall be split equally between or among the parties to the arbitration; [18:  Generally, the costs of the arbitration are more unpredictable and may be difficult to cap. ] 


(f) The parties shall participate in good faith in the arbitration proceedings with a view to resolving the relevant Environmental and Social Claim or Environmental and Social Dispute as appropriate;

(g) The Arbitral Tribunal shall issue a reasoned award in writing within [sixty] days from the date of the close of the arbitration hearing. The award of the Arbitral Tribunal shall be final and binding upon the parties to the arbitration from the date it is made;

(h) Judgment on the award of the Arbitral Tribunal may be entered and enforced by any court of competent jurisdiction;

(i) In the event that the Arbitral Tribunal recommends either Party to take any specific Corrective Measures or Remedial Measures for the benefit of any Project-Affected People, the relevant Party shall compile a Corrective Action Plan and/or Remedial Action Plan to the satisfaction of the Project-Affected People for immediate implementation. If the Borrower is responsible for the implementation of the Remedial Action Plan, it shall apply the funds in the Remedial Financing Mechanisms toward the implementation of the Plan. [If the Lender is responsible for the implementation of any part of the Remedial Measures, it shall apply [its own funds] [the Lender’s reserve in accordance with Clause 8.1(b)] toward the payment for the implementation of the Remedial Action Plan];

(j) To the fullest extent permitted by law each Party irrevocably and unconditionally:

a. submits to the courts of any jurisdiction in relation to the recognition of any judgment or order of the courts of [jurisdiction of arbitration seat] in support of any arbitration in relation to any Environmental and Social Dispute or Environmental and Social Claim and in relation to the recognition of any arbitral award and waives and agrees not to claim any sovereign or other immunity from the jurisdiction of any court in relation to the recognition of any such judgement or court order or arbitral award and agrees to ensure that no such claim is made on its behalf; and

b. consents to the enforcement of any order or judgment in support of arbitration or any award made or given in connection with any Environmental and Social Dispute or Environmental and Social Claim and the giving of any relief in the courts of any other jurisdiction whether before or after final arbitral award.



7. [bookmark: _Toc223609008]EVENTS OF DEFAULT
This section lists events that constitute an Event of Default under the DFI Agreement and the consequences of the Default. An Event of Default based on the Borrower’s non-compliance with the Environmental and Social Requirements should be made an explicit Event of Default, with specific consequences, including in relation to remedy obligations. 

* * * * *
7.1 	Events of Default: If one or more of the events below shall have happened and be continuing, then the Lender, by notice to the Borrower, may declare the principal of and all accrued interest on the Loan together with any other amounts accrued or payable under this Agreement to be, and the same shall become, immediately due and payable without any further notice:
(a) 	Environmental and Social Requirements: The Borrower is in material breach of an Environmental and Social Requirement or in breach of more than one of the Environmental and Social Requirements or has failed to remedy an adverse impact in relation to any Environmental and Social Matter, and the Borrower has not corrected such noncompliance or remedied the adverse impact in relation to any Environmental and Social Matter within [thirty] days of receiving notice in writing from the Lender to do so.

7.2	Consequences of an Event of Default: Upon the Lender’s declaration of an Event of Default, all costs and expenses arising out of the Borrower’s failure to comply with the Environmental and Social Requirements, including but not limited to the following items, shall become fully payable in addition to all principal, interest, fees, penalties associated with the Loan.
(a) the Environmental and Social Consultant’s fees and expenses; 

(b) the balance required to maintain the Remedial Funding Mechanism fully funded as required under this Agreement; and 

(c) the costs and expenses incurred by the Lender to correct any ongoing breaches of the Environmental and Social Requirements or to Remedy any adverse impact in relation to Environmental and Social Matters.

8. [bookmark: _Toc223609009]ADDITIONAL UNDERTAKINGS
This section contains unique provisions that are designed to help ensure the Project’s ability to meet its Environmental and Social Requirements and perform Remedial Measures as necessary, before and after the Lender’s Responsible Exit from the Project.

* * * * *
8.1 	Lender’s Undertakings: 
(a) The Lender hereby undertakes to consider and engage with the Borrower in good faith with respect to any request by the Borrower for assistance in connection with the Borrower’s efforts to avoid adverse human rights impacts or Remedy such impacts on Project-Affected People, including but not limited to requests for support for enabling activities such as technical assistance, capacity building, fact-finding, dialogue, facilitation, community development, mobilization of stakeholders,[endnoteRef:19] support for collective action, and other similar assistance;[endnoteRef:20] and [19:  Such support may include support to mobilize third-party operators of associated facilities and subcontractors, local governments, regulators, civil society organizations, other Project investors, etc., in addition to Project-Affected People.]  [20:  Based on IFC/MIGA Approach to Remedial Action, para. 17b. ] 


(b) Upon the occurrence of [a trigger event, such as the start of the Borrower’s payment of the principal and interest amounts due under this Agreement, the establishment of a Corrective Action Plan and/or the Remedial Action Plan, the Borrower’s prepayment or assignment of the Loan, an Event of Default, or any other appropriate project milestone], the Lender shall set aside from [its own funds] [from payments received from the Borrower pursuant to this Agreement upon the Event of Default or prepayment of the Loan or otherwise] to pay any costs of Remedy, in the event of the Borrower’s failure to pay for its contribution to adverse environmental, social and human rights impacts of the Project, in the amount of ____ and maintain such reserve until [the Corrective Action Plan and/or Remedial Action Plan has been fully implemented] [its Responsible Exit is complete].
8.2 	No Assignment: The Borrower shall not assign or otherwise transfer all or any part of its rights or obligations under the Agreement without the prior written consent of the Lender, and provided that the conditions in Clause 8.5 are satisfied.
8.3. 	Prepayment of the Loan: The Borrower shall not be permitted to prepay the Loan unless it has complied with all obligations under the Environmental and Social Requirements, including the then outstanding obligations under any Corrective Action Plan and/or Remedial Action Plan, has no pending [or threatened] Environmental and Social Dispute or Environmental and Social Claim, and has fully funded the Borrower’s Remedial Financing Mechanism in accordance with this Agreement and the requirements of the Corrective Action Plan and/or Remedial Action Plan, and provided that the conditions in Clause 8.5 are satisfied. 
8.4 	Indemnification: The Borrower shall pay to the Lender or as the Lender may direct, all costs and expenses (including consultant fees and expenses) of the Lender arising out of or in connection with: 
(a) any failure by the Borrower or the Project to comply with any Environmental and Social Requirements, including the Corrective Action Plan and/or the Remedial Action Plan; and

(b) the Lender’s costs and expenses incurred in implementing any Corrective Measures of Remedial Measures, if the Borrower fails to implement them.

These indemnification provisions shall survive the repayment of the Loan to the maximum extent permissible by law. The Borrower shall contribute the maximum portion that it is permitted to pay under the Applicable Law and under this Agreement; provided however, that notwithstanding the foregoing, the Borrower’s obligation to indemnify the Lender shall be reduced proportionately to the extent that the Lender contributed to the Borrower’s non-compliance with the Environmental and Social Requirements or failure to remedy adverse impacts related to Environmental and Social Matters.
8.5 	Terms of the Lender’s Responsible Exit: Prior to the termination by the Lender of this Agreement, whether upon complete repayment of the Loan, whether an Environmental and Social Claim or Dispute is then outstanding or not; an Event of Default; prepayment of the Loan by the Borrower; or for any other reason: 
(a) the Lender, with the Borrower’s input, if feasible, shall carry out an appropriate process of due diligence on its expected exit to ascertain the situation of any adverse environmental, social and human rights impacts from the Project that are then affecting or can reasonably be expected to affect the Project-Affected People in the future, the status of any pending [or threatened] Environmental and Social Claims or Environmental and Social Dispute, the broader effects of the exit on sustainable development of [host country] , and the capacity of the Borrower to implement the Environmental and Social Requirements and effect Remedy where necessary, together with an estimated cost of implementation and the confirmation of the balance of the Remedial Financing Mechanism;
(b) 	the Borrower shall compile [in consultation with Project-Affected People or other relevant stakeholders] a Corrective Action Plan and/or Remedial Action Plan reflecting the findings from Clause 8.5(a), and shall incorporate such Plan(s) in a [Deed of Covenant[endnoteRef:21]] [Memorandum of Understanding] [post-exit action plan] [any other document deemed appropriate] with a term equal to or exceeding the expected duration of the Corrective Action Plan and/or Remedial Action Plan for the purpose of setting out the terms and conditions of the Lender’s Responsible Exit, together with the affirmation of the Borrower (or its assigns) to:  [21:  A deed of covenant, if available under the Applicable Law, is a formal instrument that may offer better enforceability than an agreement. It may not require any consideration to be given but instead may require certain formalities, such as witnesses. ] 

(i) continue to comply with the Environmental and Social Requirements (including any Corrective Action Plan and/or Remedial Action Plan) and Remedy any adverse in relation to Environmental and Social Matters; 
(ii) enable the Project-Affected People to continue to pursue their Environmental and Social Claims, including providing access to the Borrower’s Grievance Mechanism and the Lender’s Independent Accountability Mechanism for lodging any Environmental and Social Claim[endnoteRef:22]; [22:  Whether an IAM can accept complaints following the relevant DFI’s exit from a project will depend on the IAM’s mandate. Not all IAMs are able to do so. ] 

	(iii) maintain or supplement as necessary the Remedial Financing Mechanism in accordance with the cost estimates for the Plan(s) and the payment schedule provided in the [Deed of Covenant] [Memorandum of Understanding] after proper accounting of any costs and expenses incurred by the Lender, if any, to be reimbursed, and availability of any funds the Lender has held in reserve and available for this purpose [whether funds paid back by the Borrower or otherwise]; [and

	(iv) enter into a partnership with [a third party] which will monitor and verify the Borrower’s ongoing compliance with the Environmental and Social Requirements and engage with Project-Affected People to ensure all relevant environmental, social and human rights risks and impacts are identified and addressed;
together with any other mutually agreed measures to enable the Borrower (or its assigns) to correct or Remedy any existing or future adverse environmental, social and human rights impacts.
(c)	Such [Deed of Covenant] [Memorandum of Understanding] [post-exit action plan / any other document deemed appropriate] shall be approved by the Lender and publicly disclosed and displayed in public spaces accessible to the Project-Affected People in language that is understandable to them. 
8.6	Third-party Beneficiaries: See the following box for drafting resources. 
	[bookmark: _Toc224909259]Resources on how to create leverage for Project-Affected People as third-party beneficiaries
Drafters can consider the following resources to designate project-affected people as third-party beneficiaries or otherwise help them to enhance their leverage. 

1. Corporate Accountability Lab has published Towards Operationalizing Human Rights and Environmental Protection in Supply Chains: Worker-Enforceable Codes of Conduct (2021). This helpful practice pointer for supply chain management contains sample language as well as guidance to facilitate enforceability.

2. The Working Group of the American Bar Association Business Law Section is currently considering Model Contract Clauses to Protect Human Rights in International Supply Chains, Version 2.1, which is expected to include several versions of suggested contractual provisions that match several possible scenarios and circumstances to help drafters consider different ways to create leverage for project-affected people. Until Version 2.1 becomes final, Version 2.0 can be accessed here.

3. IISD’s Model Contractual Clauses for Responsible Investment in Agriculture (2025) contains third-party beneficiary provisions (Section 58).

4. Note also the possibility of insurance payments to third-party beneficiaries: Third-party beneficiary insurance is available and is used where funds are paid out to third parties to cover losses incurred by the project party for liabilities owed to third parties. Third-party environmental liability insurance is widely available. Insurance for E&S and human rights liability to third parties could be negotiated..

Finally, project-affected people (or their representative(s)) could be named third-party beneficiaries in any project agreement that would formalize a Remedial Action Plan and/or Corrective Action Plan; alternatively, they can be direct parties to such an agreement, similar to the way in which they can added as parties to Community Development Agreements.




[bookmark: _Toc223609010]

SUGGESTED PROVISIONS FOR EQUITY INVESTMENT
DFI purchase of equity is an increasingly popular direct financing structure. Equity investment presents the possibility of an ‘upside,’ which may be an attractive financial return, or enhanced development or some other desired impact in the case of impact investment. Equity enables a shareholder to access other shareholders, including the controlling shareholders and top management, as well as company performance information. Some shareholdings may come with board seats. Given these types of benefits, DFIs often invest in equity in parallel with their project lending. However, if the DFI share of the equity holding is small, which is often the case, the DFI may not have much influence in the project company when it comes to voting.
Generally, agreements related to equity do not have the same depth and flexibility as loan agreements in a project finance setting. E&S and human rights provisions in equity agreements tend to be expressed differently, often in more succinct and procedural terms as part of the investee company’s corporate governance of E&S and human rights obligations. For example, a shareholders' agreement can set out the fundamental rules of governance of the project company, such as the company’s broad commitments to E&S and human rights matters and its remedy obligations (which can also be set out in the company’s charter or bylaws). The contractual provisions in equity transactions also have a different life cycle. For example, a subscription agreement can accommodate upfront conditions prior to share subscription and purchase (in the same way as conditions of loan disbursement), but once the shares are purchased, the agreement has served its purpose so that future covenants will not be enforceable. 
Some arrangements are unique to equity, with specific advantages, such as provisions for a put or call. A put option agreement will enable the DFI to exit the project by selling the shares at a predetermined purchase price but, as with a loan agreement, creativity will be needed to ensure that E&S and human rights, and remedy obligations will survive the DFI’s exit. Periodic capital calls can enable the project company to call for additional capital to be invested. This could be a helpful tool for a company to fund E&S and human rights compliance and/or remedy.
When a DFI has both loan and equity exposures in a project, the DFI will enjoy increased leverage that could maximize its influence in the project and protect the investment. While the DFI loan agreement can impose restrictions and requirements on the project company through detailed covenants, the equity can provide a means for the DFI to influence the company from the inside. Where a DFI has leverage from its loan and equity investments, they can potentially exercise it to proactively influence the project company’s performance, including the discharge of the E&S and human rights obligations.[endnoteRef:23] [23:  It is possible that too much leverage through a large loan and/or equity exposure in a project may cause DFIs to think twice about their potential exposure to provide remedy if projects fail to adequately address adverse E&S and human rights impacts. However, the DFI leverage likely will have to be quite significant in order for the DFI to be legally liable for remedy. See: NYU International Organizations Clinic (2021). ] 

The DFI will have to carefully think through the advantages and disadvantages of continuing to hold equity in the project company without the loan once it is paid up or prepaid. If the company is doing well, and the loan is paid up without any significant problems, there may be a financial benefit to holding on to the equity. But if the exit from the loan was prompted by persistent breaches by the project company of its E&S and human rights obligations, the DFI likely will opt out of the investment. A put option, where one is in place, can facilitate the DFI’s speedy exit from the problem company; otherwise, an exit will have to be negotiated. The DFI may be able to use its exit to extract the maximum commitment from the project company to right the wrong in the future. But such an exit may have a destabilizing impact on the project company, which could further burden it with negative press and adverse impacts on business relationships. Worse, the DFI may be unable to extract any future commitments from the project it leaves behind. These considerations should prompt the DFI to consider carefully from the beginning of its negotiations with the project sponsors whether to invest in equity, and if so, how to structure its investment for the maximum benefit to the DFI, the project and the project-affected people, from responsible entry to responsible exit. 
The following paragraphs discuss Drafting Considerations to advance E&S and human rights matters and remedy in agreements typically used by DFIs in association with an equity purchase. Many of the substantive E&S, human rights and remedy provisions discussed in the loan section are also relevant in the equity context.[endnoteRef:24] To the extent relevant, the same definitions used in Chapter IV are used here.  [24:  In addition, drafters may wish to consult the Responsible Investor Model Clauses, an initiative of the Responsible Contracting Project, in conjunction with the Responsible Investor Model Clauses (“RIMC”) Working Group, part of the American Bar Association (“ABA”) Business Law Section. These model clauses can be inserted in charters, shareholder agreements, investor rights agreements, purchase agreements, and side letters associated with equity purchase.] 

[bookmark: _Toc223609011]Subscription Agreement
This agreement enables the purchaser to subscribe to and purchase shares in the investee company (the Company) at a predetermined price or formula. There are no ‘covenants’ in this agreement because after the shares are subscribed to and paid for the purpose of the agreement is fulfilled and no future promises can be enforced.
1.1 	Representations and warranties 
See the Representations and Warranties in Clause 2 of Chapter IV.
1.2	Conditions of subscription
See the conditions of disbursement in loan agreements which can be adapted to be conditions of subscription (see Clause 3 in Chapter IV). In addition, the following provisions can be considered:
(a) The Company has established its due diligence policies and procedures, including the process of HRDD, as part of the ESMS, to identify and address adverse environmental, social and human rights impacts of the Project and to effect Remedy if adverse impacts result from its operations;

(b) The Company has incorporated in its [charter] [bylaws] provisions reflecting its environmental, social and human rights due diligence policy and a commitment to effect Remedy if adverse impacts result from its operations; and

(c) The Board of Directors of the Company has established an environmental, social and human rights committee or a similar board committee to provide proper oversight and reporting on the Company’s operations and compliance issues related to the Environmental and Social Requirements and Environmental and Social Matters.
[bookmark: _Toc223609012]Shareholders Agreement 
Shareholders of an investee company enter into this agreement to formalize certain agreements among them. It can be a powerful tool to ensure that all shareholders have the same understanding about the E&S and human rights governance of the company. The agreement will bind the shareholder for the duration of their shareholding, take precedence over the company’s bylaws, will bind officers and directors and protect the rights of minority shareholders. 
Any of the covenants already discussed for the DFI loan agreement can be converted into an agreement among the shareholders, especially the high-level commitments on E&S due diligence and HRDD and commitment to remedy any adverse impacts from operations. In addition, the shareholders can agree to include in the company charter or bylaws a specific commitment or statement on E&S and human rights and to establish board committees on such matters, as already discussed above.
As with loan agreements, the drafter can consider whether it is possible to designate project-affected people as third-party beneficiaries of the investee company’s policy in a shareholder agreement. See the above box, “Resources on how to create leverage for Project-Affected People as third-party beneficiaries,” for suggested drafting resources. If the shareholders agree, the Shareholder Agreement can also contain language about the responsible exit obligations of shareholders (see Clause 8.5). Finally, it can be used to detail some or all shareholders’ responsibilities in relation to remedy, including a shareholder guarantee of remedy. See also the Share Retention Agreement section below.
[bookmark: _Toc223609013]Share Retention Agreement
In project finance, lenders may wish to keep the project proponent or sponsors as shareholders in the project company until a certain project milestone, most likely project completion (the project construction is complete, and the project has achieved technical (including E&S) specifications and financial completion and is ready to operate). Such an obligation, called share retention, usually appears in Project Funds Agreement, where the project sponsors remain financially responsible to see the project through project completion (see supra 37) but it can also appear in another agreement in which the project sponsor is a party, such as a shareholder agreement, or a freestanding share retention agreement between the DFI and the project sponsor. 
In cases where the project sponsors are backstopping the project company’s responsibility to effect and pay for remedy through a project support or project funds agreement, the share retention arrangement would ensure that the sponsor-guarantors remain available to perform on their financial obligation and cannot claim that they no longer can pay for remedy because they ceased being a shareholder of the company.
The following is an abbreviated example of a share retention clause:
3.1 	Share Retention: The Company undertakes, until the later of the Project Completion Date, and the date on which the Loan is repaid in full, not to: (i) sell, assign, pledge or otherwise dispose of or encumber without the prior written approval of the [DFI] any of the shares in the capital of the Company presently held by it or that it may subscribe to or acquire in the future; (ii) waive, fail to exercise, sell, assign, transfer or otherwise dispose of any subscription rights that may accrue to it in relation to any increase in the capital of the Company; (iii) take or permit to be taken or fail to take any action, if the effect of (i) or (ii) would reduce the percentage of the outstanding share capital of the Company held by it directly or indirectly below fifty-one percent of the Company/s subscribed capital. 
[bookmark: _Toc223609014]Put Option Agreement
This agreement enables the purchaser of the company shares to sell its shares back to the company (or the controlling shareholder) at a predetermined price within a specified time period. Because this agreement usually is dominated by the financial formula by which the parties will arrive at the put price, it will not go into the technicalities of those provisions. However, this Guide suggests that the terms of responsible exit can be included in this agreement to signal to the project company what it must do to get ready for the DFI shareholder to exit from the project and to ensure that the arrangements for the administration and implementation of any Corrective Action Plan and/or Remedial Action Plan and the Remedial Financing Mechanism are in order (see Clause 8.5).
[bookmark: _Toc223609015]Agreement on Capital Calls
Capital calls can be used by an entity (often limited partnerships) to call for shareholders (partners) to make equity investment in the entity. Calls are made when the entity calling for funds need to receive capital, and in the context of remedy in DFI projects, calls can be agreed in advance with some or all shareholders (including a DFI), requiring them to invest capital in the project company to enable it to perform its E&S, human rights and remedy obligations.[endnoteRef:25]  [25:  As proposed in the Open Letter to World Bank Group Executive Board Members. Legal issues concerning the IFC/MIGA draft Approach to Remedy (2023), supra 28.] 
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